UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X

Inre: : Chapter 11

Cynergy Data, LLC, et al., : Case No. 09-13038 (KG)
Debtors. : Jointly Administered

Objection Deadline: October 6, 2009 at 12:00 p.m.
Hearing Date: October 7, 2009 at 2:00 p.m.

: RE: D.I. 13, 106 and 121
X

OBJECTION OF TSYS ACQUIRING SOLUTIONS, LLC TO NOTICE OF DETBORS’
INTENT TO ASSUME AND ASSIGN CERTAIN UNEXPIRED LEASES AND
EXECUTORY CONTRACTS AND SETTING FORTH THE CURE AMOUNTS

TSYS Acquiring Solutions, LLC (“TSYS”), a processor in the above-referenced
bankruptcy cases, by and through undersigned counsel, files this Objection to Notice of Debtors’
Intent to Assume and Assign Certain Unexpired Leases and Executory Contracts and Setting
Forth the Cure Amounts (the “Objection”). In support of this Objection, TSYS respectfully
represents as follows:

JURISDICTION AND VENUE

1. The Court has jurisdiction to hear and determine this Motion pursuant to 28
U.S.C. §§ 157 and 1334. Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and
1409(a).

BACKGROUND AND OBJECTION

2. On September 1, 2009 (the “Petition Date™), each of the Debtors filed a petition

with the Court under Chapter 11 of Title 11 of the United States Code, 11 U.S.C. §§ 101 et seq.

(the “Bankruptcy Code”). The Debtors are operating their businesses and managing their
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properties as debtors-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy
Code.

3. Cynergy Data, LLC and its Debtor subsidiaries (“Cynergy”), and Cynergy
Holdings, LLC (the “Purchaser”), a Delaware limited liability company formed by The ComVest
Group, entered into an Asset Purchase Agreement, dated as of August 26, 2009 (the “Purchase
Agreement”), which contemplates a set of related transactions for the sale of substantially all of
the Debtors’ tangible, intangible and operating assets.

4. On September 1, 2009, the Debtors filed a motion with the Bankruptcy Court
(Docket No. 13) (the “Sale Motion”) seeking, among other things, (a) authority to sell
substantially all of the Debtors’ assets free and clear of all liens, claims, interests and

encumbrances to the Purchaser or another bidder (the “Sale Transaction™); (b) approval of

certain procedures (the “Bidding Procedures™) for the solicitation of competing bids with respect

to the Sale Transaction; (c) authority to assume and assign certain executory contracts and
unexpired leases in connection with the Sale Transaction; and (d) scheduling of a final hearing
with the Bankruptcy Court for approval of the Sale Transaction.

5. A hearing oﬁ the Sale Motion was held before the Bankruptcy Court on
September 2, 2009, and was continued until September 15, 2009, after which the Bankruptcy
Court entered an order (Docket No. 106) and an amended order (Docket No. 121) (the “Bidding

Procedures Order”) that, among other things, approved certain procedures (the “Contract

Procedures™) establishing a process for (a) the assumption of agreements by the Debtors and the
assignment of these agreements to the Purchaser, (b) the determination of the amounts necessary

to cure defaults under the assumed and assigned agreements (the “Cure Costs”) and (c) the
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resolution of other disputes in connection with the assumption and assignment of the agreements
pursuant to section 365 of the Bankruptcy Code.

6. Consistent with the Contract Procedures, on September 25, 2009, the Debtors
served certain contract parties with the Notice of Debtors’ Intent to Assume and Assign Certain
Unexpired Leases and Executory Contracts and Setting Forth the Cure Amounts, which
identifies (a) certain agreements, contracts, and leases that the Debtors identified as agreements
that they intend to assume and assign to the Purchaser and (b) the corresponding Cure Costs
under such agreements to be assumed and assigned as of a date uncertain (“Assumption
Notice™).

7. Pursuant to the Sale Motion and Assumption Notice, TSYS is party to agreements
proposed to be assumed by the Debtors and assigned to the Purchaser (the “Designated
Agreements”).

8. In the Assumption Notice, the Debtors list the Cure Cost for TSYS’s Designated
Agreements as $0, an amount that TSYS disputes.

9. TSYS and the Debtors are attempting to resolve the dispute over the Cure Cost
without judicial intervention. However, due to time constraints, the Debtors have been unable to
make any assurances with respect to resolving the Cure Cost prior to the Sale Hearing scheduled
for October 7, 2009 at 2:00 p.m. Accordingly, TSYS is filing this objection as a protective
measure to insure that its rights are protected.

10.  The Debtors currently owe TSYS $480,178.98 for processing fees incurred in the
month of August 2009. The Debtors further owe TSYS an amount yet to be determined for
processing fees incurred in the month of September 2009, although TSYS believes that the

amount owed for September will be substantially similar to the amount owed for the month of
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August.! The Debtors will additionally owe TSYS an amount yet to be determined for
processing fees incurred during the month of October 2009 through the yet to be determined
Closing Date, as that term is defined in the Purchase Agreement.” Thus, TSYS’s total Cure Cost
cannot be fully determined at this time.

11.  TSYS objects to the Cure Cost on the grounds that the Agreements cannot be
assumed without concurrent cure of all arrearages. “Section 365(b) of the executory contracts
section of the [Bankruptcy] Code requires a debtor to cure pre-petition defaults as a precondition
of assuming an executory contract.” In re Stoltz, 315 F.3d 80, 86 (2nd Cir. 2002); see also 11
U.S.C. § 365(b).

MEMORANDUM OF LAW

12.  Because the legal points and authorities upon which TSYS relies for purposes of
this Objection are incorporated into the Objection, TSYS respectfully requests that the Court
deem satisfied or, alternatively, waive any requirement of the filing of a separate memorandum
of law.

RESERVATION OF RIGHTS

13.  TSYS reserves its rights (a) to amend, supplement, or otherwise modify this
Objection as necessary or proper; and (b) to raise such other and further objections to any
proposed assumption and assignment, and/or the Cure Cost for the proposed assumption and

assignment, of the Designated Agreements.

! The invoice for the amounts owed by the Debtors to TSYS for the month of September 2009 will be

available October 9, 2009.

2 The invoice for the amounts owed by the Debtors to TSYS for the month of October 2009 through the
Closing Date will be available on or around November 9, 2009.
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CONCLUSION

WHEREFORE, TSYS respectfully objects to the Cure Cost set forth in the Assumption
Notice and requests that this Court enter an order (i) establishing TSYS’s Cure Cost for the
month of August 2009 as $480,178.98, as set forth above, (ii) require Purchaser to pay to TSYS
amounts owed for the month of September 2009 and October 2009 through the Closing Date as
soon as said amounts are available for invoicing, and (iii) granting TSYS such other and further

relief as may be just and proper.

Dated: October 5, 2009 MORRIS JAMES LLP

. Miller (DE Bar No. 2610)
500 Delaware Avenue, Suite 1500
P.O. Box 2306

Wilmington, DE 19899

Telephone: (302) 888-6800
Facsimile: (302) 571-1750

E-mail: smiller@morrisjames.com

and
KING & SPALDING LLP

James A. Pardo, Jr.

John F. Isbell

Thaddeus D. Wilson

1180 Peachtree Street, N.E.
Atlanta, GA 30309

Telephone: (404) 572-4600
Facsimile: (404) 572-5100
E-mail: jpardo@kslaw.com
E-mail: jisbell@kslaw.com
E-mail: thadwilson@kslaw.com

Attorneys for TSYS Acquiring Solutions, LLC
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: ’ ) Chapter 11
CYNERGY DATA, LLC, et al., ; Case No. 09-13038 (KG)
Debtors. ; Jointly Administered
X
AFFIDAVIT OF WILLIAM WELLER, PARALEGAL
STATE OF DELAWARE :
NEW CASTLE COUNTY e

I, William Weller, certify that I am, and at all times during the service, have been, an employee
of Morris James LLP, not less than 18 years of age and not a party to the matter concerning which
service was made. I certify further that on October 5, 2009, I caused service of the following:

OBJECTION OF TSYS ACQUIRING SOLUTIONS, LLC TO NOTICE OF DETBORS'
INTENT TO ASSUME AND ASSIGN CERTAIN UNEXPIRED LEASES AND
EXECUTORY CONTRACTS AND SETTING FORTH THE CURE AMOUNTS

Service was completed upon the following parties on the attached service as indicated thereon.

Date: October 5, 2009

SWORN TO AND SUBSCRIBED before me this

.yb/f(%t ber, 2009.
_ NQTARY

/// .
- 2 -
.My commission expires:

e —RUTHF. SALOTTE

Notary Public - Staie of Bglaware
My Comm. Expires June 9, 2011
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VIA HAND DELIVERY
David B. Stratton, Esq.
Evelyn J. Meltzer, Esq.
John H. Schanne, II, Esq.
Pepper Hamilton LLP
Hercules Plaza, Suite 5100
1313 Market Street

P.O. Box 1709
Wilmington, DE 19899
[Counsel for the Debtors]

Gregory A. Taylor, Esq.

Ashby & Geddes, P.A.

500 Delaware Avenue, 8 Floor

P.O. Box 1150

Wilmington, DE 19899

[Counsel to the Official Committee of
Unsecured Creditors]

T. Patrick Tinker

Trial Attorney

Office of the United States Trustee
J. Caleb Boggs Federal Building
844 North King Street, Suite 2207
Lockbox # 35

Wilmington, DE 19801

Mary F. Caloway, Esq.

Buchanan Ingersoll & Rooney P.C.
1000 West Street, Suite 1410
Wilmington, DE 19801

[Counsel for Comerica Bank, as Agent]

Adam G. Landis, Esq.

William E. Chipman, Jr., Esq.

Landis Rath & Cobb LLP

919 Market Street, Suite 1800

Wilmington, DE 19801

[Counsel to Dymas Funding Company, LLC
and Ableco Finance LLC]
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VIA HAND DELIVERY

Laura Davis Jones, Esq.

Timothy P. Cairns, Esq.

Mark M. Billion, Esq.

Pachulski Stang Ziehl & Jones LLP
919 North Market Street, 17% Floor
P.O. Box 8705

Wilmington, DE 19899-8705

[Counsel for Garrison Credit Investments I
LLC and Garrison Credit Opportunities
Holdings LP]

David P. Primack, Esq.

Drinker Biddle & Reath LLP

1100 North Market Street, Suite 1000
Wilmington, DE 19801

[Counsel for Moneris Solutions, Inc., in Its
Capacity and as Agent for Harris N.A.]

Frederick B. Rosner, Esq.

Kenneth L. Dorsney, Esq.

Messana Rosner & Stern LLP

1000 North West Street, Suite 1200
Wilmington, DE 19801

[Counsel to the Purchaser, Cynergy Holdings,
LLC]

VIA FACSIMILE

Mark N. Berman, Esq.
Dennis J. Drebsky, Esq.
Lee Harrington, DE
Nixon Peabody LLP

437 Madison Avenue
New York, NY 10022
Facsimile: (212) 940-3111
[Counsel for the Debtors]

Bruce F. Smith, Esq.

Jager Smith P.C.

One Financial Center

Boston, MA 02111

Facsimile: (617) 951-2414

[Counsel to the Official Committee of
Unsecured Creditors]



VIA FACSIMILE

Robert J. Diehl, Jr., Esq.

Bodman LLP

1901 St. Antoine Street

6™ Floor at Ford Field

Detroit, MI 48226

Facsimile: (313) 393-7579

[Counsel for Comerica Bank, as Agent]

Jesse H. Austin III, Esq.

Paul, Hastings, Janofsky & Walker LLP

600 Peachtree Street, NE

Suite 2400

Atlanta, GA 30308

Facsimile: (404) 815-2208

[Counsel for Wells Fargo Foothill, LLC, as a
Lender]

Kiristine Shryock, Esq.

Paul, Hastings, Janofsky & Walker LLP

75 East 55" Street

New York, NY 10022

Facsimile: (212) 319-4090

[Counsel for Wells Fargo Foothill, LLC, as a
Lender]

Peter S. Burke, Esq.

Paul, Hastings, Janofsky & Walker LLP

515 South Flower Street, 25" Floor

Los Angeles, CA 90071

Facsimile: (213) 996-3338

[Counsel for Wells Fargo Foothill, LLC, as a
Lender]

Lena Mandel, Esq.

Milbank, Tweed, Hadley & McCloy LLP
One Chase Manhattan Plaza

New York, NY 10005

Facsimile: (212) 530-5219

[Counsel to Dymas Funding Company, LLC
and Ableco Finance LLC]
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VIA FACSIMILE

Gregory A. Bray, Esq.

Milbank, Tweed, Hadley & McCloy LLP
601 South Figueroa Street, 30™ Floor

Los Angeles, CA 90017

Facsimile: (213) 629-5063

[Counsel to Dymas Funding Company, LLC
and Ableco Finance LLC]

Scott K. Rusky, Esq.

Steven M. Kayman, Esq.

Proskauer Rose LLP

1585 Broadway

New York, NY 10036

Facsimile: (212) 969-2900

[Counsel for Garrison Credit Investments I
LLC and Garrison Credit Opportunities
Holdings LP]

Peter J. Antoszyk, Esq.

Proskauer Rose LLP

One International Plaza

Boston, MA 02110

Facsimile: (617) 526-9899

[Counsel for Garrison Credit Investments I
LLC and Garrison Credit Opportunities
Holdings LP]

William F. Gary, Jr., Esq.

Alison D. Bauer, Esq.

TORYS LLP

237 Park Avenue

New York, NY 10017

Facsimile: (212) 682-0200

[Counsel for Moneris Solutions, Inc., in Its
Capacity and as Agent for Harris N.A.]

Susan F. Balaschak, Esq.

Akerman Senterfitt LLP

335 Madison Avenue, Suite 2600

New York, NY 10017

Facsimile: (212) 880-8965

[Counsel to the Purchaser, Cynergy Holdings,
LLC]



VIA FACSIMILE

Martin Burkett, Esq.

Akerman Senterfitt LLP

One Southeast Third Avenue

25" Floor

Miami, FL 33131-1714

Facsimile: (305) 374-5095

[Counsel to the Purchaser, Cynergy Holdings,
LLC]
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