
 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
CYNERGY DATA, LLC, et al., 
 
  Debtors. 
 

 Chapter 11 
 
Case No. 09-13038 (KG) 
 
(Jointly Administered) 

 
OBJECTION OF PROCESS AMERICA TO DEBTORS’ NOTICE 

 OF INTENT TO ASSUME AND ASSIGN CERTAIN UNEXPIRED LEASES 
 AND EXECUTORY CONTRACTS AND SETTING FORTH THE CURE 

 AMOUNTS AND GENERAL RESERVATION OF RIGHTS 
 

Process America, by and through its undersigned attorneys, files this Objection and 

general reservation of rights with respect to the Notice of Debtors’ Intent to Assume and Assign 

Certain Unexpired Leases and Executory Contracts and Setting Forth the Cure Amounts (the 

“Cure Notice”), mailed to all counterparties to the Debtors’ unexpired leases and executory 

contracts in anticipation of the impending sale of the Debtors’ assets.  In support of this 

Objection, Process America respectfully represents as follows: 

1. Process America hereby objects to the Cure Notice and provides notice that there 

is a dispute in connection with the proposed cure amounts listed by the Debtors in the Cure 

Notice with respect to the merchants identified on Exhibit A attached hereto and incorporated 

herein by reference. 

2. Pursuant to section 365 of title 11 of the United States Code, 11 U.S.C. §§ 101 et 

seq., the Debtors are required to cure defaults under their executory contracts in order to assume 

and assign the contracts.  11 U.S.C. § 365(b)(1). 

3. As illustrated on Exhibit A, the Debtors have failed to identify the accurate rolling 

reserve cure amounts (the “Rolling Reserve”) withheld after May 1, 2009 in trust for and owed 

to several merchants who are Process America clients.  Although the Debtors state the Rolling 
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Reserve amount owed is $799,852.39,1 the correct amount is $974,024.86 as of September 30, 

2009.  See Exhibit A.  Exhibit A was created by Process America after obtaining and confirming 

the correct reserve amounts by utilizing the Virtual Merchant Application System (“VIMAS”) 

software program, which is owned and operated by the Debtors. 

4. In addition, the Debtors mistakenly identified a $1,538,866.25 cure payment as 

being owed to Process America.  These pre-petition fixed reserve funds (the “Merchant Reserve 

Funds”; and together with the Rolling Reserve, the “Reserves”) were/are held in trust by the 

Debtors and are payable to seventy-six (76) merchants as identified on Exhibit A. 

5. Furthermore, the Cure Notice fails to identify approximately $3 million in 

suspended funds owed to several merchants who are Process America clients.  These suspended 

funds are temporarily being held by the Debtors pending review of questionable credit card 

transactions (i.e., funds held to pay for potential questionable, problematic and/or unauthorized 

charges) and should have been released to the merchants once the transactions are confirmed to 

be valid.  Similar to the rolling reserves, the amount of suspended funds held in trust by the 

Debtors varies on a daily basis.  During these bankruptcy proceedings, the Debtors have not 

accounted for the suspended funds held in trust, including where the funds are located and how 

much is being held per merchant.  Before the Court approves any assumption and assignment, 

the Debtors must be compelled to address the suspended funds issue and cure any associated 

defaults. 

6. Cynergy Data and Process America are parties to the May 19, 2004 ISO 

Processing Agreement (the “ISO Contract”).  Upon information and belief, the Debtors intend to 

assume and assign the ISO Contract.  This can only be accomplished if the following cure 
                                                 
1 Upon information and belief, the Debtors attempted to identify the reserve amounts outstanding as of September 
1, 2009 (the “Petition Date”). 
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requirements are met:  (1) the Reserves identified above are returned to the merchants pursuant 

to the terms of the Merchant Processing Agreements (the “MPAs”); (2) the suspended funds are 

accounted for and returned to the merchants pending review and confirmation that the 

transactions are valid; (3) the Debtors pay the outstanding post-petition residual processing fees 

owed to Process America for September 2009 and October 2009 through the yet to be 

determined Closing Date, as that term is defined in the August 26, 2009 Asset Purchase 

Agreement; (4) as set forth below any amounts in excess of $250,000 in the Comerica Bank 

reserve account are paid to Process America; and (5) as set forth below Process America’s 

reasonable attorneys’ fees are paid. 

7. To fully cure all monetary defaults under the ISO Contract, Process America is 

entitled to recover reasonable attorneys’ fees pursuant to the terms of the ISO Contract.  See, 

e.g., Travelers Casualty & Surety Co. v. Pacific Gas & Elec. Co., 549 U.S. 443 (2007); In re 

Crown Brooks Corp., 269 B.R. 12 (Bankr. D. Del. 2001).  The Cure Notice fails to provide for 

allowance of reasonable attorneys’ fees and costs incurred by Process America in enforcing its 

contractual rights under Section 4.5 of the ISO Contract.  For example, among other things, 

Process America incurred legal fees and expenses in procuring the Debtors’ reimbursement of 

$156,177.99 from the Comerica Bank reserve account on or about September 21, 2009.  Notably, 

the Comerica Bank reserve account is capped at $250,000.00, and the Debtors had exceeded that 

amount in violation of Section 3.11(C)(i) of the ISO Contract.  This Objection also serves as 

notice to the Debtors and any purchaser that the Comerica Bank reserve account may not exceed 

$250,000.00 and that any excess amount constitutes a cure amount that must be paid to Process 

America. 
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8. Finally, Process America reserves all of its rights to amend, supplement, or 

otherwise modify this Objection as necessary or proper; and to raise such other and further 

objections to any other proposed cure payments listed on the Cure Notice; and to assert all of its 

rights and claims at the October 7, 2009 Sale Hearing.  Indeed, Process America vigorously 

opposes any arguments that may be raised by any party that no cure amount is owed under the 

MPAs with respect to the rolling reserves that are held in trust for the merchants. 

WHEREFORE, Process America respectfully requests that the Court sustain this 

Objection, and enter of an order granting (1) the cure amounts as identified in Exhibit A, (2) 

reasonable attorneys’ fees to Process America, and (3) such other and further relief as the Court 

deems just and proper. 

Dated:  October 6, 2009 

HUNTON & WILLIAMS LLP 
 
 
/s/ Jason W. Harbour      
Jason W. Harbour, Esq. 
(DE Bar No. 4176) 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia  23219-4074 
Telephone:  (804) 788-8200 
Facsimile:    (804) 788-8218 
Email:  jharbour@hunton.com 
 
-and- 
 
Andrew Kamensky, Esq. 
Mellon Financial Center 
1111 Brickell Avenue, Suite 2500 
Miami, Florida 33131 
Telephone:  (305) 810-2500 
Facsimile:    (305) 810-4260 
Email:  akamensky@hunton.com 
 
Counsel for Process America 
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CERTIFICATE OF SERVICE 

I, Andrew Kamensky, hereby certify that on October 6, 2009, I caused a true and correct 

copy of the foregoing Objection of Process America to Debtors’ Notice of Intent to Assume and 

Assign Certain Unexpired Leases and Executory Contracts and Setting Forth the Cure Amounts 

and General Reservation of Rights to be served upon counsel listed below electronically through 

the Court’s CM/ECF System and via U.S. first class mail: 

 
David B. Stratton, Esq. 
Evelyn J. Meltzer, Esq. 
John H. Schanne, II, Esq. 
Pepper Hamilton LLP 
Hercules Plaza, Suite 5100 
1313 Market Street 
P.O. Box 1709 
Wilmington, DE 19899-1709 
Counsel for the Debtors 
and Debtors in Possession 
 

Mark N. Berman, Esq. 
Dennis J. Drebsky, Esq. 
Lee Harrington, Esq. 
Nixon Peabody LLP 
437 Madison Avenue 
New York, New York 10022 
Counsel for the Debtors 
and Debtors in Possession 
 

Office of the United States Trustee 
J. Caleb Boggs Federal Building 
844 North King Street, Suite 2207 
Lockbox 35 
Wilmington, DE 19801 
 

Bruce F. Smith, Esq. 
Jager Smith P.C. 
One Financial Center 
Boston, Massachusetts, 02111 
Co-counsel for the Official Committee of 
Unsecured Creditors 
 

Gregory A. Taylor, Esq. 
Ashby & Geddes, P.A. 
500 Delaware Avenue, 8th Floor 
P.O. Box 1150 
Wilmington, DE 19899 
Co-counsel for the Official Committee of 
Unsecured Creditors 
 

Robert J. Diehl, Jr., Esq. 
Bodman LLP 
6th Floor at Ford Field 
1901 St. Antoine Street 
Detroit, Michigan 48226 
Counsel for Comerica Bank 
 

Peter S. Burlte, Esq. 
Paul, Hastings, Janofsky & Walker LLP 
515 South Flower Street 
Twenty-Fifth Floor 
Los Angeles, CA 90071 
Counsel for Wells Fargo Foothill LLC 
 

Gregory A. Bray, Esq. 
Milbank, Tweed, Hadley & McCloy LLP 
1 Chase Manhattan Plaza 
New York, NY 10005 
Counsel for Dymas Funding Company LLC, 
Ableco Finance LLC and A3 Funding LP 
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Peter J. Antoszyk, Esq. 
Proskauer Rose LLP 
1585 Broadway 
New York, NY 10036 
Counsel for Garrison Credit Investments 
 

Alison D. Bauer, Esq. 
Torys LLP 
237 Park Avenue 
New York, NY 10017 
Counsel for Harris Bank  
 

Susan F. Balaschak, Esq. 
Akerman Senterfitt LLP 
335 Madison Ave., Suite 2600 
New York, NY 10017 
Counsel for the Purchaser 
 

Sheila Corvino, Esq. 
Pipeline Data, Inc. 
4400 North Point Parkway 
Alpharetta, GA 30022 
 

 
 

 
 
/s/ Andrew Kamensky      
Andrew Kamensky 
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EXHIBIT “A” 
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