IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11
CYNERGY DATA, INC,, ef al. Case No. 09-13038 (KG)
Debtors Jointly Administered

OBJECTION OF CPS OF NEW YORK INC. TO DEBTORS’ NOTICE OF DEBTORS’
INTENT TO ASSUME AND ASSIGN CERTAIN
UNEXPIRED LEASES AND EXECUTORY CONTRACTS AND
SETTING FORTH THE CURE AMOUNTS

CPS OF NEW YORK INC. (“CPS”), a creditor and party in interest herein, by and
through its undersigned counsel, hereby files this Objection to Debtors’ Notice of Debtors’ Intent
to Assume and Assign Certain Unexpired Leases and Executory Contracts and Setting Forth the
Cure Amounts (this “Objection™), objecting to Debtors’ Notice of Debtors’ Intent to Assume and
Assign Certain Unexpired Leases and Executory Contracts and Setting Forth the Cure Amounts
(the “Notice™) to the extent the Notice relates to the executory coniract as between CPS and
Cynergy Data, LL.C (“Cynergy”). In support of this objection, CPS would respectfully show the
Court as follows:

1. FACTUAL BACKGROUND

1. On or about September 1, 2009 (the “Petition Date™), Cynergy Data, LLC,
Cynergy Data Holdings, Inc., and Cynergy Propserity Plus, LLC (collectively, the “Debtors™)
filed voluntary petitions under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy
Code™) commencing their respective bankruptey cases in this Court which have since been
ordered jointly administered under the above-referenced bankruptcy case.

2. CPS is an independent sale organization, commonly referred to as an “ISO,” that
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identifies and solicits merchants to contract for credit and debit card processing to enable those
merchants to allow their customers to pay for products and/or services with credit and debit
cards. In this regard, CPS and Cynergy entered into a certain [SO Processing Agreement dated
June 28, 2004, under which CPS would solicit merchants for processing services and engage
Cynergy to provide those services, which was amended by that certain Settlement and

Modification Agreement (the “Modification Agreement”) entered into between CPS, Merchant

Processing Services Corp., and Cynergy dated June 24, 2009 and certain other amendments

thereto (as amended, the “ISO Agreement™).

3. On or about September 25, 2009, the Debtors issued its Notice which reflects the
Debtors’ intention to assume and assign to the successful purchaser its executory contract with
CPS. The Notice further identifies CPS twice and indicates that the Debtors contend that there is
no cure amount due CPS in either instance for purposes of aSSumpti'on under 11 U.5.C. §
365(b)(1).

II. OBJECTION TO ASSUMPTION NOTICE AND CURE AMOUNT

4, CPS objects to the Notice in six respects. First, CPS objects to the Notice on the
basis that the Notice fails to provide adequate notice of precisely which executory contract(s) the
Debtors are seeking to assume and assign. Particularly since CPS was identified twice in the
Notice, there is no indication whether the Debtors are seeking to assume just the ISO Agreement
or some other agreement between the parties. The precise agreement(s) the Debtors seek to
assume will determine the cure amounts due CPS in accordance Wit.h 11 U.S.C. § 365(b)(1).
CPS does not object generally to the assumption of its agreements; however, the Debtors should
be required to specify which agreement(s) they intend to assume and assign.

5. Second, CPS objects to the Notice on the basis that it is unclear which cure
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amount identified therein relates to which executory contract that the Debtors are seeking to
assume.

6. Third, CPS objects to the Notice on the basis that it is unclear whether the cure
amounts identified therein relates to those amounts held by Cynergy in a reserve account for the
benefit of CPS pursuant to the ISO Agreement.

7. Fourth, CPS objects to the Notice on the basis that the cure amounts identified
therein, zero ($0), is inaccurate. CPS’s books and records reflect that as of the filing date of this
Objection Cynergy was indebted to it with respect to the ISO Agreement in the sum of

$26,985.18 (the “ISO Agreement Debt™), which amount does not include any amounts of CPS in

the reserve account. Generally upon receipt of its statements regarding its compensation from
Cynergy, CPS reconciles such statements with its own books and records and provides notice to
Cynergy of any discrepancies related thereto, hereinafier referred to as “suspended funds”. CPS
notified Cynergy of these suspended funds and Cynergy agreed to pay such amounts to CPS by
e-mail. A copy of this e-mail is attached hereto as part of an e-mail chain as Exhibit A. No such
payment was ever made to CPS despite Cynergy’s agreement to do so.

8. As stated previously, it is unclear whether amounts in the reserve account
constitute an amount for cure under 11 U.S.C. § 365(b)(1). To the extent that it does, CPS’s
books and records reflect that it has an amount equal to $182,595.63 in its reserve account as of

the filing date of this Objection (the “Reserve Account Debt” and, together with the ISO

Agreement Debt, the “Default Amount™). Cynergy has an account with Comerica Bank that

holds these reserves for the benefit of CPS, A copy of a statement from Comerica Bank setting

forth the Reserve Account Debt is attached hereto as Exhibit B. CPS believes that the Default
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Amount constitutes that amount due it for purposes of assumption under 11 U,S.C. § 365(b)(1)".
9. Fifth, CPS objects to the Notice on the basis that if any of the cure amounts
identified for any of the ISO Merchants (as defined below) are incorrect, CPS would be liable for

merchant chargebacks pursuant to the ISO Agreement to the extent that there were insufficient
funds in the Rolling Reserve (as defined in that certain Asset Purcha}se Agreement dated August
26, 2009, by and among Cynergy Holdings, LLC, Cynergy Data, LL.C and Cynergy Prosperity

Plus, LLC) as a result of such incorrect cure amounts for such merchants.” “ISO Merchants”

means those merchants identified on Schedule 1 of the Notice that have been solicited and
referred to Cynergy for credit and debit card processing by CPS.

10. Sixth, the Notice fails to consider actual pecuniary loss suffered by CPS by virtue
of Cynergy’s defaults under the ISO Agreement and, to the extent applicable, any other
agreement between the parties that is assumed and assigned by the Debtors.

I1I. PRAYER

WHEREFORE, CPS of New York Inc. requests that the Court (i) require Cynergy to
identify the contract(s) between the parties that it seeks to assume, (ii) after appropriate notice
and opportunity for hearing, determine the proper “cure amount™ and actual pecuniary loss due
CPS as to the specific contract, and (iii} grant CPS such other and further relief to which it may

be justly entitled.

! The Default Amount represents that amount due CPS as of the filing date of this Objection. Because of the nature
of the merchant processing business, the amount balance between the parties will fluctuate on a daily basis.

? Any incorrect cure amounts identified in the Notice with respect to any ISO Merchant will affect the Default
Amount due CPS for purposes of assumption under 11 U.S.C. § 365(b)(1).
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Dated: October 6, 2009 Respectfully submitted,

Wilmington, Delaware

[ Er S
Robertd. Stearn, Jr. (No. 2915)
Drev:/}r. Sloan (No. 5069)
RICHARDS, LAYTON & FINGER, P.A.
One Rodney Square
920 North King Street
Wilmington, Delaware 19801
Telephone: (302) 651-7700
Facsimile: (302) 651-7701

Email: stearn@rlf.com
Email: sloan@rlf.com

-and-

J. Robert Armnett, II (Texas State Bar No. 01332900}
(Admitted Pro Hac Vice)

Zahara Alarakhia (Texas State Bar No. 24005119)
MUNCK CARTER, LLP

600 Banner Place Tower

12770 Coit Road

Dallas, Texas 75251

Telephone: (972) 628-3600

Facsimile: (972) 628-3616

Email; barnett@munckcarter.com

Email: zalarakhia@munckearter.com

Attorneys for CPS of New York Inc.
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EXHIBIT A
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From: vimastrackit@cynergydata.com [mailto:vimastrackit@cynergydata.com]
Sent: Wednesday, May 27, 2009 12:52 PM

To: vlad@mpsaccess.com

Subject: Vimas TrackIT Case Number 1420126 Resolved

Please do not reply to this email address as it is system generated.
Cynergy data has resolved your Vimas Track|T Case Number 14201286:

SPIRT WALK
3899000000152601

it was resolved as follows:

Reconciliation has been completed - please review file to breakdown regarding payment
amounts and residual effective dates. As per ISOs contract, items not disputed after 90
days after recovery are no longer eligible for payment to 1ISO.

MID: 3899000000152601

DBA Name: SPIRT WALK

Original Sender Name: IS0(9742)

Departrment Sent To: ISO Relations

Original question or issue: Please forward the attached spreadsheet to Claudine Epps in
Accounting to review the discrepecies between Suspended funds and ACH Uncollected. MPS -
CPSNY is due $26,985.18.

Resolved By: Giovanni Difebo

Response: Reconciliation has been completed - please review file to breakdown
regarding payment amounts and residual effective dates. As per |SOs contract, items nof
disputed after 90 days after recovery are no longer eligible for payment to 1SQ.
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1010212009

13:34 CPSOFNY

80111
CYNERGY DATALLC
FBO CPS OF NEW YORK INC

45 W 36TH STFL 6
NEW YORK NY 10018-7635

Account summary

Beginning balance

on September 1, 2009 S
Flus deposits ,
Interest O oo

Less withdrawals

(FAX)2125718473

Fees and service charges -
Ending balance
on September 30, 2009 $182,595.63

Interest rates on September 30, 2009
interest rates we pald at the end of this siatement perica:
& onbalances of $71 to $4,999 : 0.05%

on balances of $5,000 to $14,999 : 0.05%

on batances of $15,000 to $24,959 : 0.15%
an batances of $25,000 to $49,099 : 0.15%
on balances of $50,000 to $99,999 : 0.15%
on balances of $100,000 fo $499,999 : D,30%
on balances of $500,000 1o $999,999 : 0.40%
* on balances of $1,000,000 or more: 8.50%

® % & 0 0

Summary of interest earned
® Inlerest paid lo you this statement period: 5488
® Total interest paid 10 you this year; Sy

P.001/003

Business Money Market Account
statement
September 1, 2009 to September 30, 2009

Account number SENNEGENENG

Call
{313) 564-5717
Hearing impaired (TDD 800 822-6546)

Visit our web site
wwWWw.comerica.com

Write to us

COMERIGA BANK
PO BOX 75000
DETROIT, M1 48275-8711

important information

Capturing deposits has never been more
convenient. Wilh Comerica Business Deposit
Caplure (8M) you can scan and send checks
directly from your office to your Comerica
business checking account anytime you want. It
savas you lime and cost from krips to the bank,
and gives you extended hours for making
deposits. Please contact your Treasury
Management Sales Officer today for mare
delalls.

The FDIC Charge for September is $.20/$1,000.

| Thank you |

Thank you for being a Comerica customer. We
valug the lrust and confidence that you continue

o place in us.
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10/02/2009  13:35 CPSOFNY (FAX)2128719473 P.002/003

Business Money Market Account statement
September 1, 2008 1o Septembar 30, 2008

rre—

Business Money Market Account account details: R

Other deposits this statement period
Reference numbers

Date Amount {5} Activity Customer  Bank

Sep 30 J. —— .,
Total Other Deposits: $EMMN
Total number of Other Deposits; @

o

Transfers from other accounts this statement period

Bank

reference
Date Amount ($} Activity number
Sep 30 ey L RN N
Total Transferred from Other Accounts: TR,
Total number of Transfers from Other Accounis: Wl
Fees and service charges this statement period Bank

‘ reference

Date Amount (§} Activity number
Sep 14 S SEE—— - » R

Total Fees and Service Charges: SN
Total number of Fees and Service Charges: W

Lowest daily balance

Your lowest daily balance this statement period was $ GRS,
on September 14, 2009,
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10/02/2009  13:35 CPSOFNY (FAX)2129719473 P.003/003

Business Maney Market Account statement
September 1, 2009 to Septomber 30, 2009

Business Money Market Account: uumsemmm .

Please examine this staterrént promgpthy,
Tihere is en inecouracy between your recomds and s falement contact us as soon as possibie & Ihe telephone mumber or address
oirded onthe frort page, Youmay want 1o retain this stalem et for MOUY records.

3alencing Your Befors you start, pleass he sure fo erdsr anytransadions Compans the ainount of each chedk, plus ollier
“poount (ntarest, depostts, checks, withkirawsls, including Comerica teposits and vithdravd s listed on this Satement,
ATM Caird transactions and Camarica VISA Chesk Card or withs the amount witten in your secourt regider.

other cherges) inciudirg those shown on your stalament
that are rot listed in your accownt register. :

Enter Bdance
A, List any deposits met shown B, ist &3 chagks and cther from el date an
on this statemert : wilhdmwals nat shovn on : this sietemernt 5.
thiz statement
Dale Atnount Chack Nunber  Amount Plus Total A +$§
Equsls =5
tbinus Total B -5
7,
Equals |
Your Current =5
Balence
[old A G Total B §

Caseof Enors or Questions dbout Your Elestronic Transfers

7ou thirk your stetement or recaipt Is wong o if you needmore infonn dion about @ trangfer listed on the statement, call or wite us ac
esibla &t the talephone number and sddress printed onthe fort pags. Forpreautherizad trensters (2.9. insuisncs gayments, o) &
nted onthe front pege of this stetement or vrite the Elecironlc Services Department, Aftn; Fesearch, P O, Box 75000, Detrot, Michigy
2754870, For Cometica ATM Card or Comerica Visa Check Card transsctions, cell the rumber printed on the fomt page of this stede
te us at Electronic Processing, P.Q. Box 75000, Detroit, Michigan 48275-7534. For businessaccount elecironic transactions, we e
una teter then 30 days ater wa sent the FIRST stalesnert on whichthe protlem or error appesrsd.

I tell us your netne and account number;

I dszcibeths error ortransfer you are unsure skoud, end explain &s cleady as you can vhy you belfeve i |s an eror or whey
Intormetion, .

Hi, tell usthe dolla amount of the suspedad etror,

&) Equal Opporturity Lender Rev. 07-05 _ Lomernch, - MEMBER FDIC

LENDER i
www.camerica.com Page 30f3



CERTIFICATE OF SERVICE

I, Drew G. Sloan, do hereby certify that on the 6th day of October, 2009, I caused
a copy of the foregoing Objection of CPS of New York Inc. to Debtors' Notice of Debtors'
Intent to Assume and Assign Certain Unexpired Leases and Executory Contracts and
Setting Forth the Cure Amounts to be served upon cach of the parties and in the manner
indicated below.

Via Email and Hand Delivery

David B. Stratton

Evelyn J. Meltzer

John H. Schanne, 11

Pepper Hamilton LLP
Hercules Plaza, Suite 5100
1313 North Market Street
Wilmington, Delaware 19801
strattond@pepperlaw.com
meltzere@pepperlaw.com

schannej@pepperlaw.com

Office of the United States Trustee
Attn: T. Patrick Tinker

J. Caleb Boggs Federal Building
844 N. King Street, Suite 2207
Lockbox 35

Wilmington, Delaware 19801
thomas.p.tinker@usdoj.gov

Gregory A. Taylor

Ashby & Geddes, P.A.

500 Delaware Avenue, 8% Floor
P.O. Box 1150

Wilmington, DE 19899
gtaylor@ashby-geddes.com
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Via Email and First Class Mail

Mark N. Berman

Dennis J. Drebsky

Lee Harrington

Nixon Peabody LLP

437 Madison Avenue

New York, New York 10022
mberman(@nixonpeabody.com
ddrebskv@nixonpeadbody.com
lharrington@nixonpeadbody.com

Bruce F. Smith

Jager Smith P.C.

One Financial Center
Boston, Massachusetts 02111
bsmith{@jagersmith.com

Robert J. Diehl, Jr.
Bodman LLP

6th Floor at Ford Field
1901 St. Antoine Street
Detroit, Michigan 48226

rdiehl@bodmanllp.com

Peter S. Burke

Paul, Hastings, Janofsky & Walker LLP
515 South Flower Street

Twenty-Fifth Floor

Los Angeles California 90071
peterburke@paulthastings.com

Gregory A. Bray

Milbank, Tweed, Hadley & McCloy LLP
I Chase Manhattan Plaza

New York, New York 10005
gbray(@milbank.com

Peter J. Antoszyk

Proskauer Rose LLP

1585 Broadway

New York, New York 10036

pantoszyk(@proskauer.com
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Alison D. Bauer

Torys LLP

237 Park Avenue

New York, New York 10017
abauer(@torys.com

Susan F. Balaschak

Akerman Senterfitt LLP

335 Madison Avenue, Suite 2600
New York, NY 10017
susan.balaschak@akerman.com

Sheila Corvino

Pipeline Data, Inc.

4400 North Point Parkway
Alpharetta, Georgia 30022
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Drew 4. Sloan (N\(ST 506‘9)

RICHARDS, LAYTON & FINGER, P.A.
920 N. King Street

Wilmington, Delaware 19801

Telephone: (302) 651-7700

Facsimile: (302) 651-7701




