
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

Forward Foods LLC, 

Debtor. 

)
)
)
)
)
)
) 

Chapter 11 

Case No. 09-10545 (KJC) 

 
Requested Hearing Date:  September 30 , 2009 at ___  ___.m 
Requested Objection Deadline: At the Hearing 

 
MOTION OF THE DEBTOR FOR (I) INTERIM RELIEF AND (II) FINAL 

AUTHORITY TO ENTER INTO FINANCING ARRANGEMENT FOR INSURANCE 
PREMIUMS NECESSARY TO MAINTAIN INSURANCE COVERAGE 

Forward Foods LLC (“Forward Foods” or the “Debtor”), the debtor and debtor in 

possession in the above-captioned chapter 11 case, hereby moves for entry of (i) an interim order 

(the “Interim Order”), and (ii) a final order (the “Final Order”) pursuant to section 364 of the 

Bankruptcy Code authorizing the Debtor to enter into a commercial premium finance 

agreement – promissory note (the “Finance Agreement”) with AFCO Credit Corporation 

(“AFCO”), pursuant to which AFCO will provide the Debtor with such financing that will allow 

the Debtor to pay insurance premiums (the “Premiums”) related to various insurance policies 

(the “Policies”) required to be maintained by the Debtor.  A proposed Interim Order is attached 

hereto as Exhibit A.  A proposed Final Order is attached hereto as Exhibit B.  In support of the 

Motion, the Debtor respectfully represents as follows: 
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Statement Pursuant to Federal Rule of Bankruptcy Procedure 4001 

Summary of Terms 

Interest Rate for the Finance Agreement: Annual percentage rate of 5.435%.  See Exhibit C, 
Page 1 of 3 

Maturity Date of the Finance Agreement: August 31, 2010.  See Exhibit C,  Page 1 of 3. 

Events of Default: Nonpayment of installment payments.  See 
Exhibit C, Page 3 of 3. 

Security Interest: Lender is granted a first priority security interest in 
(i) any and all unearned premiums and dividends 
which may become payable under the financed 
insurance policies, (ii) loss payments which reduce 
the unearned premiums, subject to any mortgage or 
loss payee interests, and (iii) any interest in any 
state guarantee fund relating to any financed 
policy.  See Exhibit C, Page 3 of 3. 

Adequate Protection: No other lender holds a security interest in the 
property covered by the Finance Agreement, 
therefore no adequate protection payments are 
necessary. 

Amount Financed: $69,000.31.  See Exhibit C,  Page 1 of 3. 

Summary of Relief Requested 

 Through this Motion, Debtor seeks authority to enter into the Finance Agreement with 

AFCO in order to finance the payment of insurance premiums for certain insurance policies.   

JURISDICTION AND VENUE 
 

1. This Court has jurisdiction to consider this Motion under 28 U.S.C. §§ 157 and 

1334.  This is a core proceeding under 28 U.S.C. § 157(b).  Venue of this case and this Motion in 

this District is proper under 28 U.S.C. §§ 1408 and 1409.  The statutory predicate for the relief 

requested herein is section 364(c) of the Bankruptcy Code and Rule 4001 of the Federal Rules of 

Bankruptcy Procedure (“Bankruptcy Rules”).   
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BACKGROUND 

2. On February 17, 2009 (the “Petition Date”), the Debtor filed with this Court a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code.  Pursuant to sections 1107 

and 1108 of the Bankruptcy Code, the Debtor is continuing to operate its business and manage 

its property and assets as debtor in possession.     

3. Debtor is a manufacturer of high protein, snack, energy and meal replacement 

bars primarily produced under the Detour brand name.  Since the introduction of the original 

Detour bar in October 2002, Detour has grown into a $25 million business and is a leading high 

protein brand in health and fitness stores. 

4. Debtor is primarily owned by Emigrant Capital Corporation, a private equity 

company. 

5. Debtor is headquartered in Minden, Nevada and manufactures product in two 

leased facilities, both located in Minden.  Debtor employs 52 individuals and regularly employs 

25 temporary workers.  In its business Debtor also contracts with 14 brokers who represent its 

brand with many regional and local retailers.  A material portion of the sales of Debtor is made 

through these brokers. 

6. A majority of the volume of the products produced by Debtor are sold directly to 

club, mass, convenience and grocery stores, drugstores and health and fitness clubs.   

The Debtor’s Insurance Coverage 
 

7. Prior to filing its petition under chapter 11 of the Bankruptcy Code, the Debtor, in 

the ordinary course of its business, maintained various types of insurance coverage including 

property and casualty policies.   
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8. Due to the high risk of liability related to the Debtor’s operations, it is crucial that 

the Debtor continue to maintain such insurance during its postpetition operations to protect and 

maintain the value of the Debtor’s assets for the benefit of the Debtor’s estate and creditors. 

Under the Finance Agreement with AFCO, a copy of which is attached hereto as Exhibit C, the 

Debtor has financed a total of $108,654 in Premiums for five separate insurance policies (the 

“Policies”) at 5.435% interest.  The Debtor is obligated to make seven installments of $10,036.59 

under the Finance Agreement.  Non-payment of the respective installment payments is grounds 

for cancellation of the Policies.   

9. The Debtor’s obligations under the Finance Agreement are secured by the 

following:  (i) any and all unearned premiums and dividends which may become payable under 

the financed insurance policies, (ii) loss payments which reduce the unearned premiums, subject 

to any mortgage or loss payee interests, and (iii) any interest in any state guarantee fund relating 

to any financed policy.  

10. The Debtor’s budget does not contain adequate funds that would permit the 

Debtor to make a cash payment in the amount of $108,654 to pay the outstanding Premiums 

under the Policies.  The Debtors are unable to obtain unsecured credit to finance the outstanding 

Premiums due under the Policies.   

RELIEF REQUESTED AND BASIS THEREFOR 

11. By this Motion, the Debtor seeks entry of (i) an Interim Order and (ii) a Final 

Order authorizing the Debtor to enter into a Financing Agreement with AFCO pursuant to 

section 364 of the Bankruptcy Code and Bankruptcy Rule 4001.  

12. Section 364(b) of the Bankruptcy Code provides that after notice and a hearing, 

the Court may authorize the trustee or debtor in possession to obtain unsecured credit or to incur 

unsecured debt as an administrative expense.  11 U.S.C. § 364(b). 
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13. Section 364(c) of the Bankruptcy Code further provides: 

 (c)  If the trustee is unable to obtain unsecured credit allowable under section 
503(b)(1) of [the Bankruptcy Code] as an administrative expense, the court, after notice 
and a hearing, may authorize the obtaining of credit or the incurring of debt  – 
. . . . 
  (2)  secured by a lien on property of the estate that is not otherwise 
subject to a lien. 

 

14. The United States Trustee’s Operating Guidelines for Chapter 11 Cases (the 

“Guidelines”) requires the Debtor to maintain insurance coverage throughout the chapter 11 

case.  See Guidelines ¶ 3 (Jan. 26, 2009) (requiring maintenance, as appropriate, of general 

comprehensive liability, property loss from fire, theft, water or other extended coverage, 

workers’ compensation, vehicle, products liability, fidelity bonds for employees and such other 

insurance as is customary in the debtor’s business).   

15. Cancellation of the Policies would be in violation of the United States Trustee’s 

Guidelines mandating the continuation of insurance coverage throughout a chapter 11 case.  

Cancellation would further place property of the estate at severe risk of loss, therefore 

continuation of the Policies is in the best interest of the Debtor’s creditors and the estate.   

16. Accordingly, the Debtor seeks authorization to obtain insurance financing 

pursuant to the Finance Agreement, including the payment of all monthly obligations, and to 

renew or enter into new financing arrangements as may be required as the annual terms of the 

existing Finance Agreement expire, without further order of this Court, in the ordinary course of 

business.   

17. Because the first installment payment under Finance Agreement is due on or 

before October 1, 2009, the Debtor seeks entry of an Interim Order authorizing the Debtor to 

satisfy its obligations under the Finance Agreement until such time as a Final Order is entered.  

See Bankruptcy Rule 4001(c)(2) (permitting court to “authorize the obtaining of credit only to 
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the extent necessary to avoid immediate and irreparable harm to the estate pending a final 

hearing.”).  The Debtor’s performance under the Finance Agreement pending entry of a Final 

Order is necessary to protect the assets of the estate from diminishment due to a lapse in 

insurance coverage. 
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CONCLUSION 

WHEREFORE, the Debtor respectfully requests entry of an Interim Order and Final 

Order, in the form annexed hereto, granting the Debtor the authority to enter into under the 

Finance Agreement with AFCO pursuant to 11 U.S.C. § 364(c) and Bankruptcy Rule 4001, and 

such other and further relief as is just and proper.    

Dated:  September 25, 2009 Respectfully submitted, 
 Wilmington, DE  
  /s/ Bradford J. Sandler  
  Bradford J. Sandler, Esquire (No. 4142) 
 Jennifer R. Hoover, Esquire (No. 5111) 
 BENESCH, FRIEDLANDER,  
   COPLAN & ARONOFF LLP 
 222 Delaware Avenue, Suite 801 
 Wilmington, DE  19801 
 (302) 442-7010 (Telephone) 
 (302) 442-7012 (Facsimile) 
 bsandler@beneschlaw.com 
 jhoover@beneschlaw.com 
 
 -and- 
 
 William Kohn, Esquire (OH 0005749) 
 Kari Coniglio, Esquire (OH 0081463) 
 200 Public Square 
 2300 BP Tower 
 Cleveland, OH 44114 
 (216) 363-4500 
 (216) 363-4588 
 wkohn@beneschlaw.com 
 kconiglio@beneschlaw.com 
 

Counsel for Forward Foods LLC, 
Debtor and Debtor in Possession 

 
 

 
 



IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

Forward Foods LLC, 

Debtor. 

)
)
)
)
)
)
) 

Chapter 11 

Case No. 09-10545 (KJC) 
 
Re: Docket No. _____ 

 
 

INTERIM ORDER GRANTING MOTION OF THE DEBTOR FOR AUTHORITY TO 
ENTER INTO FINANCING ARRANGEMENT FOR INSURANCE PREMIUMS 

NECESSARY TO MAINTAIN INSURANCE COVERAGE 
 

Upon consideration of the motion (the “Motion”)1 of the Debtor for an order, under section 

364(c) of the Bankruptcy Code and Bankruptcy Rule 4001, authorizing the Debtor to perform under 

the terms of a commercial premium finance agreement – promissory note (the “Finance 

Agreement”) with AFCO Credit Corporation (“AFCO”), including the payment of all monthly 

obligations, and to renew or enter into new financing arrangements as may be required as the annual 

terms of the existing Finance Agreement expire, without further order of this Court, in the ordinary 

course of business; and due and sufficient notice of the Motion having been given under the 

particular circumstances; and it appearing that no other or further notice need be provided; and it 

appearing that the relief requested in the Motion is in the best interests of the Debtor, its estate, 

creditors, and other parties in interest; and after due deliberation and sufficient cause appearing 

therefor, it is hereby 

                                                 
1  Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the Motion. 
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ORDERED that: 

1. The Motion is GRANTED to the extent set forth herein. 

2. The Debtor is authorized, but not directed, to perform under the Finance Agreement 

and to pay the Premiums and related charges arising under or in connection with the Polices as such 

Premiums and charges become due. 

3. The Debtor is authorized to pay all outstanding obligations as they become due under 

the Finance Agreement pending entry of a Final Order.   

4. The Court finds and determines that the requirements of Bankruptcy Rule 4001 are 

satisfied and that the relief requested is necessary to avoid immediate and irreparable harm.  

5. Neither the provisions contained herein, nor any actions or payments made by the 

Debtor pursuant to this Order, shall be deemed an admission as to the validity of the underlying 

obligation or a waiver of any rights the Debtor may have to subsequently dispute such obligation on 

any ground that applicable law permits. 

6. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

Dated: ____________, 2009 
Wilmington, Delaware    
      ____________________________________ 
      Kevin J. Carey 
      Chief United States Bankruptcy Judge 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

Forward Foods LLC, 

Debtor. 

)
)
)
)
)
)
) 

Chapter 11 

Case No. 09-10545 (KJC) 
 
Re: Docket No. _____ 

 
 

FINAL ORDER GRANTING MOTION OF THE DEBTOR FOR AUTHORITY TO 
ENTER INTO FINANCING ARRANGEMENT FOR INSURANCE PREMIUMS 

NECESSARY TO MAINTAIN INSURANCE COVERAGE 

Upon consideration of the motion (the “Motion”)1 of the Debtor for an order, under 

section 364(c) of the Bankruptcy Code and Bankruptcy Rule 4001, authorizing the Debtor to 

perform under the terms of a commercial premium finance agreement – promissory note (the 

“Finance Agreement”) with AFCO Credit Corporation (“AFCO”), including the payment of all 

monthly obligations, and to renew or enter into new financing arrangements as may be required 

as the annual terms of the existing Finance Agreement expire, without further order of this Court, 

in the ordinary course of business; and due and sufficient notice of the Motion having been given 

under the particular circumstances; and it appearing that no other or further notice need be 

provided; and it appearing that the relief requested in the Motion is in the best interests of the 

Debtor, its estate, creditors, and other parties in interest; and after due deliberation and sufficient 

cause appearing therefor, it is hereby 

                                                 
1  Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the 
Motion. 
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ORDERED that: 

1. The Motion is GRANTED to the extent set forth herein. 

2. The Debtor is authorized, but not directed, to perform under the Finance 

Agreement and to pay the Premiums and related charges arising under or in connection with the 

Polices as such Premiums and charges become due. 

3. The Debtor is authorized to pay all outstanding obligations due under the Finance 

Agreement.   

4. The Court finds and determines that the requirements of Bankruptcy Rule 4001 

are satisfied and that the relief requested is necessary to avoid immediate and irreparable harm. 

5. Neither the provisions contained herein, nor any actions or payments made by the 

Debtor pursuant to this Order, shall be deemed an admission as to the validity of the underlying 

obligation or a waiver of any rights the Debtor may have to subsequently dispute such obligation 

on any ground that applicable law permits. 

6. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

Dated:  _____________, 2009  
 Wilmington, Delaware  
   
 Kevin J. Carey 

United States Bankruptcy Judge 
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CERTIFICATE OF SERVICE 
 

A copy of the foregoing Motion of the Debtor for (I) Interim Relief and (II) Final 

Authority to Enter into Financing Arrangement For Insurance Premiums Necessary To Maintain 

Insurance Coverage has been mailed by overnight mail this 25th day of September, 2009 to the 

parties listed below, and via the Court’s ECF noticing system to those parties eligible to receive 

ECF notices. 

 

Allen Matkins Leck Gamble 
  Mallory & Nastis LLP 
Attn:  Debra A. Riley 
501 West Broadway, 15th Floor 
San Diego, CA  92101-3541 

Bifferato Gentilotti LLC 
Attn:  Garvan F. McDaniel 
800 N. King Street, Plaza Level 
Wilmington, DE  19801 

Bodman LLP 
Attn:  David J. Nowaczewski 
6th Floor at Ford Field 
1901 St. Antoine Street 
Detroit, MI  48226 

Buchalter Nemer 
Attn:  Bernard D. Bollinger, Jr., Esq. 
1000 Wilshire Boulevard, Suite 1500 
Los Angeles, CA  90017-2457 

Ciardi Ciardi & Astin, P.C. 
Attn:  Daniel K. Astin, Esq.,  
          Shannon D. Leight, Esq., 
          Mary E. Augustine, Esq. 
Citizens Bank Center 
919 North Market Street, Suite 700 
Wilmington, DE  19801 

Ciardi Ciardi & Astin, P.C. 
One Commerce Square 
2005 Market Street, Suite 1930 
Philadelphia, PA  19103 

Comerica Bank 
500 Woodward Avenue 
One Detroit Center, 5th Floor 
Detroit, MI  48226 

Connell Foley LLP 
Attn:  Stephen V. Falanga 
    Christopher M. Hemrick 
85 Livingston Avenue 
Roseland, NJ  07068 
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Crossroad Ingredients LLC 
Attn:  Brad Johnson 
271 Route 46 West 
Suite H206 
Fairfield, NJ  07004 

Emigrant Capital Corp. 
Attn:  Ed Burns and Ken Walters 
6 East 43rd Street, 8th Floor 
New York, NY  10017 

Erie Foods International, Inc. 
c/o Dale G. Haake 
Katz, Huntoon & Fieweger, P.C. 
1000 36th Avenue 
PO Box 950 
Moline, IL  61266-0950 

Fleischer, Fleischer & Suglia 
Attn:  Brian M. Fleischer, Nicola G. Suglia 
Plaza 1000 at Main Street, Suite 208 
Voorhees, NJ  08043 

Forward Foods LLC 
Attn:  Nancy Huber 
PO Box 3197 
Carson City, NV  89702 

Gelita USA, Inc. 
Attn:  Robert J. Mayberry 
2445 Portneal Road 
PO Box 1796 
Sioux City, IA  51102 

J. Scott Douglas 
909 Fannin  
Suite 1800 
Houston, TX  77010 

Jager Smith P.C. 
Attn:  Steven C. Reingold, Esq. 
    Michael J. Fencer, Esq. 
One Financial Center 
Boston, MA  02111 

Malnove Incorporated of Utah 
Attn:  Tim Gzehoviak 
Freeport Center 
Building A-16F 
Clearfield, UT  84015-0128 

Next Proteins, Inc. 
5750 Fleet Street, Suite 100 
Carlsbad, CA  92008 

Office of the U.S. Trustee 
844 King Street 
Suite 2207 
Lockbox 35 
Wilmington, DE  19801 

Reed Smith LLP 
Attn:  Kurt F. Gwynne, Esq. 
    Kimberly E.C. Lawson, Esq. 
1201 N. Market Street, Suite 1500 
Wilmington, DE  19801 
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The Chartwell Law Offices, LLP 
Attn:  Ron L. Woodman 
970 Rittenhouse Road, Suite 300 
Eagleville, PA  19403 

The CIT Group/Commercial Services, Inc. 
300 South Grand Avenue, 14th Floor 
Los Angeles, CA  90071 

Thomas D. Bielli, Esq. 
One Commerce Square 
2005 Market Street, Suite 1930 
Philadelphia, PA  19103 

Womble Carlyle Sandridge & Rice PLLC 
Attn:  Michael G. Busenkell, Esq. 
222 Delaware Avenue, Suite 1501 
Wilmington, DE  19801 

 
       /s/ Bradford J. Sandler  
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