UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS
(Eastern Division)

In re:

MODERN CONTINENTAL
CONSTRUCTION CO., INC,,

Chapter 11

Case No. 08-14558 (WCH)
Debtor.

e N o et ot st

MOTION BY THE DEBTOR AND DEBTOR-IN-POSSESSION FOR
AN ORDER (A) AUTHORIZING THE CONTINUED USE OF THE
DEBTOR’S CASH MANAGEMENT SYSTEM, (B) AUTHORIZING
MAINTENANCE OF DEBTOR’S EXISTING BANK ACCOUNTS AND
BUSINESS FORMS, AND (C) EXTENDING THE DEBTOR’S TIME
TO COMPLY WITH SECTION 345 OF THE BANKRUPTCY CODE
(Emergency Hearing Requested)

Modem Continental Construction Co., Inc., the above-captioned debtor and debtor in
possession (the “Debtor”), hereby moves the Court for the entry of an order (a) authorizing the
continued use of the Debtor’s existing centralized cash management system, (b) authorizing the
maintenance and continued use of the Debtor’s existing bank accounts and business forms and
waiving certain operating guidelines relating to bank accounts set forth in the United States
Trustee Guidelines, and (c) granting an extension of time to comply with Section 345 of Title 11

of the United States Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy Code”). In support of this

motion, the Debtor respectfully represents as follows:

Jurisdiction and Venue

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and
1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue is proper before this

Court pursuant to 28 U.S.C. §§ 1408 and 1409. The statutory predicates for the relief sought in



this Motion are Sections 105(a), 363(b) of title 11 of the United States Code, 11 U.S.C. §§ 101 et

seq. (the “Bankruptcy Code”).

Background

2. On June 23, 2008 (the “Petition Date”), the Debtor filed a voluntary petition for
relief under Chapter 11 of the Bankruptcy Code.

3. The Debtor continues to operate its business and manage its property as a debtor-
in-possession under Sections 1107(a) and 1108 of the Bankruptcy Code.

4, The Debtor is a closely-held Massachusetts corporation formed in 1967 by Lelio
Marino (“Mr. Marino”) and Kenneth Anderson (“Mr. Anderson”) to perform general contracting
services. The Debtor’s first project was a sidewalk construction project in Peabody,
Massachusetts. Over time, the Debtor’s operations substantially increased and it became the
largest heavy civil construction company in the northeastern United States and one of the largest
in the country. The Debtor served as the largest contractor (in terms of the dollar amount of
contracts awarded), on the historic “Big Dig” Central Artery/Tunnel project in Boston,
Massachusetts (the “CA/T Project”).

5. At the height of its operations, the Debtor employed four thousand two hundred
(4,200) persons in twenty (20) states and had annual revenues of approximately $1,100,000,000.
The Debtor and/or its affiliates performed work across the United States, including projects in
New England, New York, South Carolina, California, Nevada and Hawaii.

6. The scope of the Debtor’s construction expertise included heavy civil, marine,
transportation, power, design/build and microtunneling projects. Some of the Debtor’s more
prominent projects included the construction of the San Francisco-Oakland Bay Bridge Seismic

Retrofit, Back Bay Station and the Southwest corridor in Boston, MBTA Silver Line Immersed
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Tube Tunnels, Route 3 reconstruction from Route 128 to the New Hampshire border, Terminal E
at Boston Logan Airport, the Deer Island Inter-Island Tunnel and a major portion of the CA/T
Project.

7. The purpose of the bankruptcy filing is to permit the Debtor to continue the
orderly completion of its remaining contracts and conclude the wind-up of its business while the
Debtor fulfills its obligations to its employees, project owners, subcontractors, vendors and

suppliers.

Relief Requested

8. The Debtor seeks entry of an order: (a) authorizing the continued use of the
Debtor’s cash management system, (b) authorizing the maintenance and continued use of the
Debtor’s existing bank accounts and business forms and waiving certain guidelines relating to
bank accounts set forth in the operating guidelines for Chapter 11 cases issued by the Office of
the United States Trustee, and (c) extending the Debtor’s time to come into compliance with
Section 345 of the Bankruptcy Code.

Basis for Relief Requested

9. The relief requested in this Motion will help ensure the Debtor’s orderly entry into
Chapter 11 and will avoid many of the possible disruptions and distractions that could divert the
Debtor’s attention from more pressing matters during the initial days of this Chapter 11 case.
Moreover, it would be time-consuming, costly and burdensome for the Debtor to open new bank
accounts and change its cash management system.

Description Of The Debtor’s Bank Accounts and Cash Management System

10.  Prior to the commencement of this case, the Debtor maintained fourteen (14) bank

accounts (the “Bank Accounts”) at three financial institutions: (a) TD BankNorth, N.A., (b)
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Commerce Bank, and (c) Bank of America, N.A. (collectively, the “Banks”). A list of the

Debtor’s Bank Accounts is attached to this Motion as Exhibit A. The Debtor’s centralized cash

management system is coordinated through the Debtor’s corporate offices, and the primary

accounts utilized in the system are maintained at TD BankNorth, N.A. (“TD BankNorth”). A

brief overview of the principal components of the cash management system are as follows:

a.
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Surety Cash Collateral Account

Accounts receivable payments, payable to the Debtor, are mailed or wired
into a lockbox bank account located at TD BankNorth. The available
balances in the accounts are swept daily to the Debtor’s surety lender’s
account. The Debtor’s cash management system is backboned by the
Surety Cash Collateral Account, which funds the consolidated Master
Operations Account (see below), through which certain funds flow to the
Disbursement Accounts (see below).

Master Operations Account

To maximize the internal control of cash, the Debtor’s cash management
system utilizes an operations account (the “Operations Account”) located
at TD BankNorth. As needed, the Debtor’s surety lender wires funds to
the Debtor’s Operations Account. Funds available in the Operations
Account then are transferred as needed to certain of the Debtor’s demand
deposit disbursement accounts (as set forth below). Excess cash
remaining in the account after disbursement accounts have been funded is
swept into an overnight investment account at TD BankNorth and returned
to the Operations Account the next business day, with interest.

Disbursement Accounts

Check disbursements are funded primarily through three disbursement
accounts located at TD BankNorth and Commerce Bank (collectively, the
“Disbursement Accounts™). The Disbursement Accounts are funded on an
as needed basis by transfers from the Operations Account, and include two
payroll accounts, two layoff accounts, a petty cash account and an
accounts payable accounts.

Other Depository Accounts

The Debtor also maintains certain depository accounts. As set forth on
Exhibit A, four of these accounts were opened solely in accordance with
certain construction contracts and project terms, which are currently

4



completed, inactive, and have a zero balance. One of the depository
accounts contains retainage funds for the New York State Department of
Transportation in connection with a construction project in New York. In
addition, a deposit account exists in connection with the Route 3 North
expansion project.

Request for Authority to Continue
Utilizing Centralized Cash Management System
7

A. Continued Use of the Debtor’s Centralized Cash Management System
is Essential to the Debtor’s Ongoing Business and Is in the Best Interests
of the Debtor’s Estate and Creditors

11.  Inlight of the size and complexity of the Debtor’s cash management operations,
the Debtor cannot afford a substantial disruption in its cash management procedures. It is,
therefore, essential that the Debtor be permitted to continue to consolidate the management of its
cash and transfer monies as needed and in the amounts necessary to continue the operation of its
business. Notwithstanding the foregoing, the Debtor will continue to maintain strict records with
respect to all transfers of cash, so that all transactions can be readily ascertained, traced and
recorded properly on applicable accounts.

12.  The basic transactions incident to the cash management system described above
constitute customary and essentialvbusiness practices. The Debtor’s cash management system is
similar to those commonly employed by corporate enterprises comparable to the Debtor in size
and complexity. The widespread use of such systems, moreover, is attributable to the numerous
benefits they provide, including the ability to (a) control corporate funds, (b) invest idle cash,

(c) ensure cash availability and (d) reduce administrative expenses by facilitating the movement
of funds and the development of timely and accurate account balance and presentment
information. These controls are especially important here, given the large volume of cash

transactions managed through the Debtor’s centralized cash management system.
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13.  In addition, given the corporate and financial structure of the Debtor, it would be
unduly burdensome for the Debtor to establish an entirely new system of accounts and a new
cash management and disbursement system. Under the circumstances, the maintenance of the
Debtor’s centralized cash management system in its current form is not only essential, but also in
the best interests of the Debtor’s estate and its creditors. In addition, preserving a “business as
usual” atmosphere and avoiding the unnecessary distractions that inevitably would be associated
with any substantial disruption of the Debtor’s centralized cash management system obviously
will facilitate the Debtor’s ongoing efforts to wind down its affairs in an orderly manner and
complete the remainder of its construction projects and contracts.

14.  If the Debtor is not permitted to continue to utilize its centralized cash
management system in its current form, the Debtor’s operations would be severely, and perhaps
irreparably, impaired. Accordingly, the Court should authorize the Debtor’s continued use of its
cash management system on this basis.

B. Debtor’s Continued Use of Its Centralized

Cash Management System Is Consistent with Applicable
Provisions of the Bankruptcy Code

15.  Bankruptcy courts routinely grant Chapter 11 debtors authority to continue
utilizing existing cash management systems, treating requests for such authority as relatively

“simple matters.” In re Baldwin-United Corp., 79 B.R. 321, 327 (Bankr. S.D. Ohio 1987); and In

re UNR Indus., Inc., 46 B.R. 25, 27 (Bankr. N.D. Ill. 1984) (debtor “utilize[d] a court-approved

and common cash management system”). Accordingly, similar relief has been granted in recent

bankruptcy cases in this District. See, e.g., In re Syratech Corp., Case No. 05-11062 (Bankr. D.

Mass. 2005); In re Arch Wireless, Inc., Case No. 01-47330 (Bankr. D. Mass. 2001); In re

Rowecom, Inc., Case No. 03-10668 (Bankr. D. Mass. Jan. 30, 2003); and In re ACT Mfg., Inc.,
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Case No. 01-47641 (Bankr. D. Mass. Dec. 21, 2002). This is particularly true where, as here, a

Chapter 11 case involves a debtor with complex financial affairs. See Charter Co. v. Prudential

Ins. Co. of America (In re Charter Co.), 778 F.2d 617, 621(11th Cir. 1985) (affirming lower

courts’ ruling authorizing the debtors to utilize their prepetition “routine cash management
system” as “entirely consistent” with applicable provisions of the Bankruptcy Code). See also In

re Columbia Gas Sys., Inc., 136 B.R. 930, 934 (Bankr. D. Del.) (examining the validity of certain

customer refund claims to funds maintained in debtors’ centralized cash management system),

aff’d in part and rev’d in part,1992 U.S. Dist. LEXIS 9460 (D. Del. 1992), aff’d in part and rev’d

in part, 997 F.2d 1039, 1061 (3d Cir. 1993) (emphasizing that a requirement to maintain all
accounts separately “would be a huge administrative burden and economically inefficient™).!
16.  Itis critical both to the continued operation of the Debtor’s businesses and to the
preservation of the value of its business that the Debtor’s existing financial systems and, in
particular, its centralized cash management system continue to be utilized without substantial
disruption. In sum, the relief requested herein is appropriate and entirely consistent with

applicable provisions of the Bankruptcy Code and applicable case law.

' Because orders approving the continued use of preexisting cash management systems are generally entered at the
time of or shortly after the commencement of a bankruptcy case, and because the benefits to affiliated debtors of
such systems are widely recognized, few requests for the entry of such orders are ever contested. Indeed, references
to court orders authorizing the continued use of centralized cash management systems generally are found in
opinions regarding collateral proceedings, rather than in reported decisions approving or disapproving the use of a
particular system. See, e.g., In re HSSI, Inc., 176 B.R. 809, 811 (Bankr. N.D. Ill. 1995) (United States trustee
motion for payment of statutory fees; refers to previously approved centralized cash management system), rev’d on
other grounds, 193 B.R. 851 (N.D. Ill. 1996); In re FRG, Inc., 107 B.R. 461, 465 (Bankr. S.D.N.Y. 1989) (order on
motion to transfer venue referring to “Application for Order Authorizing Debtors to Continue Pre-Petition Cash
Management System”); In re Family Health Servs., Inc., 104 B.R. 279, 281 (Bankr. C.D. Cal. 1989) (order on
motion to dismiss; refers to debtors’ consolidated “cash management system”), rev’d on other grounds and
remanded, 143 B.R. 232 (C.D. Cal. 1992).
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Request for Authority to Continue
Utilizing Existing Bank Accounts and Business Forms

17.  In light of the circumstances surrounding this case, the Debtor respectfully
requests that the Court waive the requirements adopted by the Office of the United States Trustee
for this region, which mandate, among other things, the closure of the Debtor’s prepetition bank
accounts and the opening of debtor-in-possession accounts at authorized depositories (or obtain a
bond or deposit of securities from non-authorized depository). The Debtor will, however, mark
its existing checks and arrange for the printing of new checks, when such become necessary, with
a “Debtor-in-Possession” designation and the Debtor’s case number.

18.  Courts have recognized that a bankruptcy court has the discretion to allow the
continued use of existing prepetition bank accounts, including bankruptcy courts in this District.

See, e.g., In re Syratech Corp., Case No. 05-11062 (Bankr. D. Mass. 2005); In re Divine, inc.,

Case No. 03-11472 (Bankr. D. Mass. 2003); In re Arch Wireless, Inc., Case No. 01-47330

(Bankr. D. Mass. 2001).

19.  The Debtor maintains a cash management system that includes controls to enable
the Debtor to trace funds that pass through the Bank Aécounts. The Debtor’s personnel will
distinguish between prepetition and postpetition obligations without closing existing accounts
and opening new ones, and the Debtor shall continue to maintain strict records with respect to all
transfers of cash so that it may readily account for all transfers between and among the Bank
Accounts. Moreover, the Debtor will leave a gap of approximately 500 checks prior to writing
post-petition checks, thereby assisting the Debtor and the Banks in distinguishing between
prepetition and post-petition checks.

20.  The Debtors would be subject to tremendous administrative burdens if they were

required to close and reopen accounts and create an entirely new system for issuing checks and
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paying post-petition obligations. The Debtors would incur significant administrative expenses if
required to recreate this system for the post-petition period and maintain the system separately,
without the benefit of the existing computer programs. Accordingly, to avoid these burdens and
expenses, the Debtors request authority to continue to utilize the Prepetition Bank Accounts
under existing account numbers.

21.  Accordingly, by this Motion, the Debtor seeks authorization to (a) maintain and
continue to use the Bank Accounts, (b) deposit funds in and withdraw funds from the Bank
Accounts by check, wire transfer or other customary manner, and (c) treat the Bank Accounts for
all purposes as debtor-in-possession accounts.

Section 345 Investment Requirements

22.  Pursuant to Section 345 of the Bankruptcy Code, any deposit or other investment
made by a debtor, except those insured or guaranteed by the United States or by a department,
agency or instrumentality of the United States or backed by the full faith and credit of the United
States, must be secured by a bond in favor of the United States Trustee for the relevant district or
the deposit of securities of the kind specified in 31 U.S.C. § 9303. Section 345(b) provides
further, however, that a bankruptcy court may allow alternatives to these approved investment
practices “for cause.” 11 U.S.C. § 345(b).

23. As described in more detail in this Motion, the Debtor maintains, as of the
Petition Date, approximately fourteen (14) active bank accounts in connection with the operation
of the Debtor’s business. The Bank Accounts are maintained at three different banks. From time
to time, the balances of these accounts may exceed the amount guaranteed by the Federal Deposit

Insurance Corporation.
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24.  Accordingly, the Debtor respectfully requests a thirty (30) day extension of time
within which to come into compliance with Section 345 of the Bankruptcy Code. If the Debtor
determines that it is unable to comply with the requirements of Section 345 within that thirty (30)
day period, the Debtor will file a motion seeking authority to deviate from such requirements.

Emergency Hearing Requested

25. Pursuant to MLBR 9013-1(h), the Debtor has filed an motion for emergency

hearing contemporaneously with this Motion.
Notice

26.  The Debtor has served this Motion and will serve any notice of the hearing on this
Motion on the Office of the United States Trustee, each taxing authority that has a claim in this
case, the Debtor’s twenty (20) largest non-insider unsecured creditors, all parties known by the
Debtor claiming to have liens on or security interests in any of the Debtor’s assets, and all parties
who have filed a notice of appearance in this case. The Debtor requests that this Court approve

such notice based on the relief requested in this Motion.
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