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B 10 (Official Form 10) (04/07) ) .
PROOF OF CLAIM

UNITED STATES BANKRUPTCY COURT DISTRICT OF _MASSACHUSETTS
Name of Debtor . Case Number

Modern Continental Construction Co., Inc. 08-14558 (WCH)
NOTE: This form should not be used to make a claim for an administrative expense arising after the commencement of the case. A
“request” for payment of an administrative expense may be filed pursuant to 11 U.S.C. § 503. ) .
Name of Creditor (The person of other entity to whom the debtor o Check box if you are aware that anyone else has filed a proof of
owes money or property): New England Teamsters |:claim relating to your claim. Attach copy of statement giving

and Trucking Ifidustry Pension Fund | pevtioulars.

Narme and address where notices should be sent: : 0 Check box if you have never received any notices from the

Catherine M. Campbell, Esq., BBO# 549397 bankruptcy court in this case,

Feinberg, Campbell & Zack, P.C. . . THIS SPACE IS FOR
177 Milk St., Ste. 300, Boston, MA 02109 e gy ifrrs from tho address on the emvelope | cour use ONLY
Telephone number. (617) 338-1976
Last four digits of account or other number by which creditor Checkhere o replaces
identifies d : . . . .
identifies debtor. 200.394 if this claim D amends a previously filed claim, dated
1. Basis for Claim a Personal injury/wrongful death 0 Wages, salaries, and compensation (fill out
o Goods sold below)

o Taxes : Last four digits of your SS #;
o Services performed Unpaid compensation for services performed
o Retiree benefits as defined in 11 U.S.C. § 1114(a)
0 Mouoey loaned —
i o omer Contributions ERISA From o
] ) o * _ (date) (date)
2. Date debt was incurred: 3. If court judgment, date obtained:
2006 through 2008

4. Classification of Claim. Check the appropriate box or boxes that best describe your claim and state the amount of the claim at the time the case was filed.

See reverse side for important explanations.
Secured Claim
Unsecured Nonpriority Claim § 936.87

o Check this box if your claim is secured by collateral (including a right of setofT).
o Check this box if: a) there is no collateral or lien securing your claim, or b) .

your claim exceeds the value of the property secufing it, or ¢) none or only part | Brief Description of Collateral:

of your claim is entitled to priority. O Real Estate o Other,

o Motor Vehicle

Unsecured Priority Claim
Value of Collatesal:  §

o/ Check this box if you have an unsecured claim, all or part of which s

entitled to priority, Amount of artearage and other charges at time case filed included in secured claim, if
any: $
Amount entitled to priority $ ‘ 4,331.17
“Specify the priority of the claim: o Up to $2,425* of deposits toward purchase, lease, or rental of property

or sexvices for personal, family, or household use - 11 U.S.C. § 507(a)(7).
o Domestic support obligations under 11 U.S.C. § 507(a)(1XA) or (a{1)(B).
o Taxes or penalties owed to governmental units - 11 U.S.C. § 507(a)(8).
o Wages, salaries, or commissions (up to $10,950),* earned within 180 days
before filing of the bankruptcy petition or cessation of the debtor’s business, o Other — Specify applicable paragraph of 11 U.S.C. § 507(a)(__.).
whichever is earlier- 11 U.S.C. § 507(2)(4).
' * Amounts are subject to adjustment on 4/1/10 and every 3 years thereafier with

o Contributions to an employee benefit plan- 11 U.S.C. § 507(a)(5). respect to cases commenced on or after the date of adjustment.
5. Total Amount of Claim at Time Case Filed: $ 936.87 4331.17 5,268.04
(unsecured) (secured) (priority) (total)

of Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized staternent of ell interest or additional
charges.

6. Credits: The amount of all payments on this claim has been credited and deducted for the purpose of making this proof of claim. THIS SPACE IS FOR COURT
USE ONLY

‘7. Supporting Documents: Aitach copies of supporting documents, such as promissory notes, purchase orders, invoices, itemized
statements of running accounts, contracts, court judgments, mortgages, securiy agreements, and evidence of perfection of lien. DO NOT
SEND ORIGINAL DOCUMENTS. If the documents are not available, explain. If the documents are voluminous, attach a summary.

8. Date-Stamped Copy: To receive an acknowledgment of the filing of your claim, enclose a stamped, self-addressed envelope and
copy of this proof of claim.

Date Sign int the name and titlg-#€.any, of the creditor or other person authorized to file this claim (attach copy

of power of attorngysri Yy
04/21/2009 ‘W "Cathpdne M. Campbell

Penalty for prese;ting fraudulent claim: Fine of b to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.
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NEW ENGLAND TEAMSTERS AND TRUCKING INDUSTRY PENSION FUND

EXAMINATION OF PAYROLL RECORDS

MODERN CONTINENTAL CONSTRUCTION CO.

DATE OF EXAMINATION: January 23, 2009

ADDRESS OF EMPLOYER'S TERMINAL: 540 Groton Road

Westford, MA 01886

CODE: 379-0384
SCHEDULE NUMBER: 3019
LOCATION OF EXAMINATION: Boston, MA
EMPLOYER'S REPRESENTATIVE: Jeff Bruce

978-589-1660  joruce@roderncontinental.com

UNION REPRESENTATIVE:

PAYROLL AUDITOR:

None

Coleen Barrett-Helland

SUMMARY OF PAYROLL EXAMINATION

Hours per Hours Average
Period Remittance Over- Hours Per Number of
Examined Report Reported Examination Employees
2006 4,278.00 187.00 4,303.75 8
2007 1,954.00 0.00 2,078.50 1
2008 0.00 0.00 800.00 1
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SCHEDULE: 3019
COMMENTS
Hours of all employees, part-time, temporary, casual and spares included, must be reported
on Remittance Reports from the first hour of employment, provided they work in a job class-

ification covered under the agreement.

Hours of all employees out sick or injured are to be reported at 40 hours per week per
employee

All hours paid, including vacations, holidays and overtime hours, up to 2080 hours per year
per employee must be reported.

DETAILS OF OVER-REPORTED HOURS

(187.00) hoursin 2006 = ($943.22)

Credit Due ($943.22)
Total Credit Due ($943.22)

DETAILS OF UNDER-REPORTED HOURS

212.75 hoursin 2006 = $1,173.32

124.50 hours in 2007 = 706.77

800.00 hours in 2008 = 4,331.17
Amount Due $6,211.26
Total Amount Due $6,211.26
Amount Due the Pension Fund $5,268.04
RECOMMENDATIONS
The Employer should be billed in the amount of $5,268.04 for hours as detailed above.
Additional Interest should be charged at the rate of $21.95 per month,

NOTE

Some payroll records were unavailable for audit. Detailed records for workers' compensation
injuries were unavailable for audit.

The company filed for Chapter 11 Bankruptcy on June 23, 2008. The Fund was notified on
January 22, 2009.



Case 08-14558 Doc 1129-1 Filed 08/07/09 Entered 08/07/09 17:26:48 Desc

) Exhibit A Pa8e 50f8
Case 08-14558 Claim 168-2 Part 2 Filed 04/21/09 Desc Audit Page 3 of 6

‘wnwixew Aueai sinoy 0g0‘e au pucisqg sinoy papodas 1afojdwg

‘SINIWWOO

(zZz'cv6$)

ong ¥pald el L

(zz'cvB)

(2e0.8%)

(06°2.%)

00°0$

0008

0008

000%

000%

00°0%

0008

00°0%

000$

00'0$

ang upaJ)

90°6$

98'v3

98t

99'v$

98'v$

98't$

o8'vS$

o8'v$

98'v$

98'v$

98'vs

98'v$

$8jRY UOINQLILOD

1(oo281)

(00'zLl)

(00'61)

000

000

000

000

000

000

00'0

000

000

00’0

SINOY jRIO |

000

000

000

00'0

000

000

000

000

000

00'0

000

oc'o

00°0

00°0

000

000

000

000

000

000

000

000

000

000

00’0

000

000

(00'281)

(00'2L1)

(00'S1)

Asugleg g

Sjejol

Jaquisdaq

JOqWSADN

19000

oqWajdag

1snBny

Ainp

euny

Tew

L7

UoIe

Alenigag _ Alenugp

ENTENY _

L1SE-0¥1 10
"ON "098 [ej00S

610¢

‘ON F'INJHHDS

smoy pauodsI-19A0 - 9007

6002 ‘€ Areniref

‘NOILVNINVXH 40 41Vd

AVHA Y04 SANOH

¥8E0-6L¢

"07) UOLONISUO)) [EIUSTNTOY) WISPOIA

‘HA0D ANVJINOD

HANVN ANVJNOD




Case 08-14558 Doc 1129-1 Filed 08/07/09 Entered 08/07/09 17:26:48 Desc

) Exhibit A Page 6 of 8
Case 08-14558 Claim 168-2 Part2 Filed 04/21/09 Desc Audit Page 4 of 6

*sinoy uoleoea pied awos Jodal Jou pip eAojdw  ISINIWNOD

zeelL’Ls

enQ yunoury ejo1

GE'6EL

%00°S

je Jsaiau|

L6°€€0'L

00°0%

00'0% 00'0% 00°0%

60°566%

00°0%

00°0%

00°0%

88'8€$

00°08

00°0%

00'0%

eng junowy

90°5$

98°v$ 98'v$ 98'v$

98'v$

98’8

99'v$

98'v$

98'v$

98'v$

o8'¥$

98'v$

sejey LoNgIu0D

7 ArA %A

000

000 000 000

S.v02

000

000

000

00’8

000

000

000

SINoH [ejo}

000

00°0

000

000

000

00°0

000

00°0

000

000

000

000

00'0

00°0

000

000

000

000

00°0

000

000

000

000

000

00°0

00'0

000

X444

0€/Z Pd 9BA

SL'v0C

Sjejo),

JequiaoeQ

JaquIsAoN | J8QOI00 TwnEo«nmw

1Snbny

AOF

sunp

ReW |

1008

judy

8/F 9BA
yolepy

Kieniqag

UBAIINS  IN[SS0L-2H-220

Kienuer

SWEN

i

"ON '08S |e00g

610¢

s.moy papodaI-10pu] - 9007

600 ‘€T Arenuer

‘ON H'INAIHDS

‘NOILYNIAVXH 40 F1va

AVHA ¥OA S4NOH

*0)) HOUOIYSTOY) JRIUSURUOD) WIAPOA

P8L0-6LE

-HAOD ANVINOOD

HAVN ANVJNOD




Case 08-14558 Doc 1129-1 Filed 08/07/09 Entered 08/07/09 17:26:48 Desc

. Exhibit A _Pa%e 7 0of 8 )
Case 08-14558 Claim 168-2 Part2 Filed 04/21/09 Desc Audit Page 5 of 6

‘uojjesusdwiod S1oMIom Uuo 8akoldwa Jof sinoy awos podal Jou pp Jekoldwz
'sinoy Uojjesea pred awos podal jou pip JeAoldws SINIWWOD

L1290

and junowy jejo1

082S

%00°g

18 15818y

L6°E59

02°1£98

00'0%

00°0%

00°0$

00'0%

0003

00'0%

0008

000$

00°0%

241228

00°0%

sn(] Junowy

o9zss

90's$

90°'6$

90°G$

90'6$

90's$

9068

90'6$

90°'5%

90's$

20's$

90°g$

sajey uolnquiue)

05'vel

0002}

000

000

00°0

000

000

000

000

000

000

05y

000

SINoY Bl01

000

000

600

000

000

00°0

‘000

00’0

000

000

000

000

000

000

000

000

000

00’0

000

000

00°0

000

000

000

00°0

000

000

0g'vZl

00°0Z}

oM

SiY 10 -39

S[EJOL

Jaquwiece(

JOqUSAON | Joqor0

1aquieydag]| isnbny Ajnp
_ _

aunr

REN

IMdy

[ uore

057
Kenige-

Asueleg glslge-0v-110

Kienuer

SWBN

"ON 095 (B0

610¢

600T ‘g7 Arenuer  INOILVNIAVXH 40 TLVA

‘ON J11d9HDS

L00T

AVHA JO4 SYNOH

P8E0-6L€

*00) UOHOMISUOY) [ENSUIUO)) UIRPOJA]

*HAOD ANVJNOD

‘HAVN ANVANOD




Case 08-14558 Doc 1129-1 Fil_ed 08/07/09 Entered 08/07/09 17:26:48 Desc

) hibit A _ Page 3 of 8
Case 08-14558 Claim 168-2El§art 2 Filed %4/21/09 Desc Audit Page 6 of 6

‘uoljesuadilios sioxiom Uo asho|dws 10} SOy alos Hodas jou pip JeAoldwg SININNOD

LLLEE'YS

an( Junowy jRjo

L1eg)

%00'G

- je Isassu)

00'802'Y

00°0%

00°0¢

00°0%

00°0%

00'0$

00'0$

00°0%

08°0zvs$

00250'}L$

09'L¥8%

09'L¥8$

00°250°L$

anq junowy

9¥'s$

9Z'6%$

9z'ss

9Z's$

92'es

9z'ss$

97’58

0z'5$

[T

92'9%

92'6$

92'6$

sapey UORNQUILOD

00'008

00°0

000

000

00°0

000

000

000

0008

| 00002

00°091

00°091

00'002

SINOH 1810

00’0

000

000

000

00’0

000

000

00’0

000

000

000

000

000

000

000

000

00°0

000

000

000

OM Sy 0802 IBj0L

000

JIpnE Uo papn|ow s1y JAA 008 - 8002

co°0

¥pNE Uo papnioul SIy DM 02} - 2002

000

‘02 Ag pd si

4 DM 09} - 2002

000

8np }Y OM Jo [eg

000

00°0

000

00°008

0008

00°002

00091

00'091

SiejoL

Jaquedag

JaqUIBAON

19GgoI00

Joquiaides

ysnbny’

Anp

aunf

LT

Wdy | GoEW

Kienigad

00002

Aeueleg g|iLse-0p-L10

Aenuer

olIEN

"ON 909G [EI90S

610¢

‘ON HTJHHOS

800C

600C ‘€T Arenuef

‘NOLLVNINVXH 40 HLVQ

AVHA ¥04 SMNOH

"0 UOTOWSUOY) [EJUSULUO]) WISPOTA]

¥8E0-6LE

*HAOD ANVANOD

HNVN ANVdNOD




Case 08-14558 Doc 1129 Filed 08/07/09 Entered 08/07/09 17:26:48 Desc Main
Document Page 1 of 5

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS
(Eastern Division)

Debtor.

)
In re: )
) Chapter 11
MODERN CONTINENTAL )
CONSTRUCTION CO., INC., ) Case No. 08-14558 (WCH)
)
)
)

DEBTOR’S OBJECTION TO PROOF OF CLAIM NO. 168-2 FILED BY NEW
ENGLAND TEAMSTERS AND TRUCKING INDUSTRY PENSION FUND

Modern Continental Construction Co., Inc. (the “Debtor”), pursuant to Section 502 of the
United States Bankruptcy Code (the “Bankruptcy Code™), Rule 3007 of the Federal Rules of
Bankruptcy Procedure, and Massachusetts Local Bankruptcy Rule 3007-1, objects to claim No.
168-2 (the “Claim”) filed by the New England Teamsters and Trucking Industry Pension Fund
(the “Claimant”) and requests entry of an order reclassifying that portion of the Claim allegedly
entitled to priority unsecured treatment as only entitled to non-priority unsecured treatment. In
further support of this objection, the Debtor respectfully avers as follows:

JURISDICTION AND VENUE

1. This Court has jurisdiction to entertain this objection pursuant to 28 U.S.C. §§
157 and 1334. This objection is a core proceeding pursuant to 28 U.S.C. 157(b)(2)(B).
2. Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.
BACKGROUND
3. On June 23, 2008 (the “Petition Date”), the Debtor filed a voluntary petition for

relief under Chapter 11 of the Bankruptcy Code in this Court. Since the bankruptcy filing, the
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Debtor has managed its financial affairs and remained in possession of its property as a
debtor-in-possession pursuant to §§ 1107 and 1108 of the Bankruptcy Code.

4. On July 2, 2008, the Office of the United States Trustee appointed an official
committee of unsecured creditors (the “Committee”). The Committee has retained counsel.

5. On July 11, 2008, the Court entered an Order granting the Motion by Debtor and
Debtor-in-Possession For Entry of Order Fixing Bar Dates and Approving Form of Notice, and
established August 22, 2008 as the deadline for any individual or entity to file a proof of claim
against the Debtor’s estate, and December 22, 2008 as the deadline for governmental units to file
a proof of claim against the Debtor’s estate. These bar dates were extended only for certain
creditors on account of the Debtor’s amendment of its bankruptcy schedules. All bar dates for
the filing of proofs of claim have expired.

6. On April 6, 2009, the Claimant filed a Motion for Allowance of a Late Filing of
Proof of Claim (the “Motion”) seeking an order authorizing the late filing of a proof of claim by
the Fund in the aggregate amount of $5,268.04, consisting of (a) a priority unsecured claim under
11 U.S.C. § 507(a)(5) in the amount of $4,331.17 and (b) a general unsecured claim in the
amount of $936.87 (the “Claim”).

7. On April 20, 2009, the Court entered an agreed-upon stipulation and order
authorizing the Claimant to file the Claim, subject to the Debtor’s right to object to the Claim on
grounds other than it was filed in an untimely manner.

8. On April 20, 2009, the Claimant filed the Claim, a copy of which is attached as
Exhibit A. The Claimant asserts that the Debtor owes amounts to it on account of unpaid

benefits associated with union workers employed by the Debtor from 2006 through 2008. The
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amounts asserted are based upon an auditor’s examination of certain payroll records of the
Debtor.

9. The Debtor did not employ any workers who were members of the relevant .
unions associated with the Claimant during the 180 days immediately prior to the Petition Date.

BASIS FOR OBJECTION

10.  The Debtor objects to the Claim on the grounds that the Claimant is not entitled to
priority treatment under 11 U.S.C. § 507(a)(5) for any portion of its Claim.

11. Section 507(a)(5) provides a priority for claims for employee benefits arising
from “services rendered” during the 180 days immediately prior to the filing of a bankruptcy
petition. 11 U.S.C. § 507(a)(5)(A).

12. A portion of the Claim asserts an entitlement to priority treatment under Section
507(a)(5) of the Bankruptcy Code. The Claim does not assert an entitlement to priority treatment
under any other section of the Bankruptcy Code.

13. The Claimant’s asserts that $4,331.17 of the Claim is entitled to priority under 11
U.S.C. § 507(a)(5), based upon the Debtor’s obligation under its collective bargaining agreement
and related agreements to continue to make contributions for workers compensation benefits for
twelve (12) months after the date of an injury to a union employee who was injured in the course
of his employment with the Debtor. The relevant employee who was injured on the job,
however, last provided services to the Debtor in April 2007. Accordingly, the Claimant is not
entitled to priority treatment of any portion of its Claim because the contributions due to the
Claimant do not arise from services actually rendered by the union employee during the 180-day

priority period under 11 U.S.C. § 507(a)(5).
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14.  Based upon the foregoing, the Debtor requests that the Court reclassify the Claim
as a non-priority general unsecured claim in its entirety.

RESERVATION OF RIGHTS

15.  This objection describes a specific, limited objection to the Claim. Accordingly,
the Debtor reserves the right to: (a) supplement this objection and/or file additional objections to
the Claim on any basis; (b) file additional objections to any other claims against the Debtor,
including any administrative claims, secured claims, priority claims and non-priority unsecured
claims; and (c) file an affirmative lawsuit or action against any party based on any and all causes
of action or choses in action, including, without limitation, avoidance actions under Sections
544,547, 548, 549, 550 and 553.

NOTICE

16. A copy of this objection is being served upon: (i) the Claimant, (ii) the Office of
the United States Trustee, (iii) counsel to the Committee, and (iv) all parties who have requested
notice pursuant to Bankruptcy Rule 2002. Service of this objection in this manner therefore

complies with Bankruptcy Rules 2002 and 3007.

[The remainder of this page left blank intentionally.]
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WHEREFORE, the Debtor respectfully requests that this Court enter an Order: (a)
sustaining the objection and reclassifying the Claim as a non-priority unsecured claim in its
entirety; and (b) granting to the Debtor such other and further relief as the Court deems just and
proper in the circumstances.

Respectfully submitted,

MODERN CONTINENTAL
CONSTRUCTION COMPANY, INC,,

By its attorneys,

/s/ Christian J. Urbano
D. Ethan Jeffery, BBO #631941
Christian J. Urbano, BBO #644471
Hanify & King, Professional Corporation
One Beacon Street, 21st Floor
Boston, MA 02108
Tel: (617) 423-0400

Dated: August 7, 2009 Fax: (617) 556-8985
Email: cju@hanify.com

::ODMA\PCDOCS\DOCS\537048\1
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS
(Eastern Division)

)
In re: )
)
MODERN CONTINENTAL ) Chapter 11
CONSTRUCTION CO., INC., )
) Case No. 08-14558 (WCH)
Debtor. )
)
CERTIFICATE OF SERVICE

Desc

I, Christian J. Urbano, hereby certify that on August 7, 2009, I caused a copy of the
Debtor’s Objection to Proof of Claim No. 168-2 filed by New England Teamsters and Trucking
Industry and Pension Fund to be served by this Court’s CM/ECF System and/or by first-class

mail, postage prepaid on the persons and entities listed on the attached Service List.

Dated: August 7, 2009 /s/ Christian J. Urbano
537071-v1 Christian J. Urbano (BBO #644471)

HANIFY & KING, Professional Corporation

One Beacon Street, 21st Floor
Boston, MA 02108

Tel: (617) 423-0400

Fax: (617)556-8985

(Counsel to the Debtor)
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Modern Continental Construction Co., Inc.
Case Number: 08-14558 (WCH)

Service List
Doc. #: 504271

VIA ECF

Eric K. Bradford, Esq. and Paula Bachtell
Office of the United States Trustee

10 Causeway Street

Boston, MA 02222

Email: Eric.K.Bradford@usdoj.gov
paula.bachtell@usdoj.gov

Michael J. Fencer, Esq. and Steven C. Reingold, Esq.
Jager Smith, PC

One Financial Center

Boston, MA 02111

Email: mfencer(@jagersmith.com
sreingold@)jagersmith.com

(Counsel to Official Committee Of Unsecured Creditors )

Paul O’Donnell III, Esq.
Jennifer V. Doran, Esq.
Hinckley, Allen & Snyder LLP
28 State Street

Boston, MA 02109

Email: jdoran@haslaw.com
(Special Counsel to the Debtor)

Jonathan K. Bernstein, Esq.

Morgan, Lewis & Bockius LLP

125 High Street, 14th Floor

Boston, MA 02110-4104

Email: jbernstein@morganlewis.com
(Counsel to the Bank of America, N.A., Sovereign Bank, and Keybank
National Association, Nationwide Life Insurance Company, Nationwide Life
and Annuity Insurance Company, Provident Life and Accident Insurance
Company and The Paul Revere Life Insurance Company)

Stewart F. Grossman, Esq.

Pamela A. Harbeson, Esq.

Looney & Grossman

101 Arch Street

Boston MA 02110

Email: sgrossman@lgllp.com; pharbeson(@lgllp.com

Page 2 of 5

Matthew J. Iverson , Esq. and Michael D. Vhay, Esq.

DLA Piper US LLP

33 Arch Street, 26th Floor

Boston, MA 02110

(Local Counsel to St. Paul Fire and Marine Insurance Company, as Surely Lender
Agent for Seaboard Surety Company, St. Paul Fire and Marine Insurance Compan)
St. Paul Guardian Insurance Company, St. Paul Mercury Insurance Company, Uni:
States Fidelity and Guaranty Company, Fidelity and Guaranty Insurance
Underwriters, Inc. and Fidelity and Guaranty Insurance Company
Michael.vhay@dlapiper.com

Matthew.iverson@dlapiper.com

Richard Kremen, Esq. and Jodie Buchman, Esq., and Bruce S. Barnett, Esq.
DLA Piper USLLP

6225 Smith Avenue

Baltimore, MD 21209-3600

Email: richard kremen@dlapiper.com; jodie.buchman@dlapiper.com
(Counsel to St. Paul Fire and Marine Insurance Company, as Surety
Lender Agent for Seaboard Surety Company, St. Paul Fire and Marine
Insurance Company, St. Paul Guardian Insurance Company, St. Paul
Mercury Insurance Company, United States Fidelity and Guaranty
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