UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS
(Eastern Division)

In re:

MODERN CONTINENTAL
CONSTRUCTION CO., INC.,

Chapter 11

Case No. 08-14558 (WCH)
Debtor.

N N N N N N N N

MOTION OF DEBTOR AND DEBTOR-IN-POSSESSION PURSUANT TO
FED. R. CIV. P. 59(e) AND FED. R. BANKR. P. 9023 TO CLARIFY AND AMEND
ORDER ON THE MOTION FOR RELIEF FROM THE AUTOMATIC STAY

Modern Continental Construction Co., Inc., the debtor and debtor-in-possession in the
above-captioned Chapter 11 case (the “Debtor”), hereby submits this motion pursuant to Rule
59(b) of the Federal Rules of Civil Procedure and Rule 9023 of the Federal Rules of Bankruptcy
Procedure to clarify and amend the order on the motion for relief from stay entered by the Court
on July 15, 2008 with respect to the Motion for Relief from the Automatic Stay (the “Motion”)
filed by Smyrna Rebar, Inc. (“Smyrna”). In support of this motion, the Debtor respectfully
represents as follows:

Facts

1. On July 10, 2008, Smyrna filed, on an expedited basis, the Motion for Relief in
which Smyrna requested the Court to lift the automatic stay to permit Smyrna to proceed with
the appeal of a judgment that the Superior Court entered in favor of the Debtor in the amount of
approximately $5,800,000 for Smyrna’s breach of contract, plus interest accruing from April 17,

1999 (the “Judgment”).



2. The Bankruptcy Court scheduled a hearing on the Motion for Relief for July 16,
2008.

3. The Motion for Relief set forth a multitude of inaccurate statements regarding the
Debtor and the underlying state court litigation between the Debtor and Smyrna (the “State Court
Litigation”).

4. The Debtor was prepared to file a limited objection to the Motion for Relief on
the basis that the Motion for Relief set forth numerous inaccurate statements regarding the State
Court Litigation and the position of the Debtor with respect thereto, but, notwithstanding such
misrepresentations, the Debtor did not oppose lifting the stay for the limited purpose of
permitting Smyrna to pursue its currently docketed appeal of the Judgment.'

5. On July 15, 2008, the Bankruptcy Court granted the Motion for Relief and entered
the order proposed by Smyrna’s counsel (the “Order”).

Relief Requested

6. The Order, as submitted by Smyrna’s counsel, is vague and ambiguous and, in
light of the litigation history between Smyrna and the Debtor, the ambiguity of the Order
requires amendment to protect the interests of the Debtor. The Order provides in part that the
automatic stay is modified “allowing any and all actions to reach and implement settlements
between the Plaintiff and non-debtor defendants in the State Action and to proceed until
December 31, 2009.” The Debtor objects to an order that authorizes Smyrna to proceed with
settlements and other undefined, unidentified actions against the Debtor through December 31,
20009.

7. The Debtor requests that the Court amend the Order, particularly romanette (ii) on

page 1 of the Order. The Debtor asserts that Smyrna should not be permitted to proceed with

' Massachusetts Appeals Court Docket No. 2008-P-0059.
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settlements and other undefined, uncertain actions against the Debtor until December 31, 2009.
In the past eight (8) years, Smyrna has pursued four lawsuits against the Debtor, one of which
was determined by the Appeals Court to be frivolous. The Debtor objects to the ambiguity of the
Order because Smyrna may use such Order to pursue claims against the Debtor other than the
appeal of the Judgment.

The State Court Litigation and Smyrna’s Motion for Relief

8. The State Court Litigation has been pending for approximately eight (8) years.

9. The Superior Court dismissed certain of Smyrna’s claims in the State Court
Litigation on summary judgment in 2003, and the Superior Court dismissed the remainder of
Smyrna’s claims after a trial in 2006 and entered the Judgment in favor of the Debtor. At this
time, Smyrna is appealing the Superior Court’s decisions in the State Court Litigation.

10. The Motion for Relief sets forth numerous inaccurate statements regarding the
contractual relationship between the Debtor and Smyrna, and the Debtor disputes the description
of such contracts as set forth in the Motion for Relief. Indeed, the claims that Smyrna makes
regarding the sequence of construction issues have been extensively litigated and were an
element of a separate action that was the subject of an appeal by Smyrna before the
Massachusetts Appeals Court docketed at 2006-P-0092 (“2006 Appeal”). As a result of the 2006
Appeal, Smyrna’s claims were not only denied, but Smyrna’s appeal was deemed frivolous and
attorneys’ fees were assessed. A true and accurate copy of the Massachusetts Appeals Court’s
November 17, 2006 Order is attached hereto at Exhibit A.

11.  Inthe 2006 Appeal, the Massachusetts Appeals Court affirmed the findings of the
Superior Court regarding Smyrna’s actual knowledge of the construction sequence change, and

both the Superior Court and Appeals Court held that Smyrna never made a claim pursuant to its
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contract with the debtor for such sequence change. See Massachusetts Appeals Court Order
pursuant to Rule 1:28, Exhibit A.

12. The Debtor disputes that it has admitted to any liability to Smyrna. A true and
accurate copy of the Debtor’s Answer and Counterclaim referenced in paragraph 7 of Smyrna’s
Motion for Relief from Automatic Stay is attached hereto at Exhibit B. A true and accurate copy
of the April 4, 2003 letter from Robert Pine referenced in paragraph 7 of the Motion is attached
hereto at Exhibit C.> The plain terms of these documents demonstrate that the Debtor has never
made any admission of liability regarding Smyrna, and Smyrna’s multiple statements to the
contrary are simply false. The Debtor does not owe any money to Smyrna and, in fact, the
appeal Smyrna seeks to prosecute involves overturning an award of $5,833,898.73 in damages in
favor of the Debtor.

13. The Debtor disputes that any insurance policies apply to Smyrna’s claims. The
documents to which Smyrna refers in the Motion for Relief as insurance policies are in fact

payment bonds. See Space Bldg. Corp. v. Ins. Co. of North America, 7 Mass. App. Ct. 933

(1979) (“a surety bond is not an insurance contract as defined in s 2. G.L. c. 175, s 107”).

14.  Notwithstanding the multitude of inaccurate statements set forth in the Motion,
the Debtor does not oppose lifting the stay to allow Smyrna to prosecute its appeal of the
Judgment, so long as the order for relief limits Smyrna to appealing the Judgment and does not
authorize Smyrna to take other, undefined actions against the Debtor through December 31,

2009.

? Notably, this document was held to be inadmissible at trial when presented by Smyrna in the case docketed at
2000-01192 in the Norfolk Superior Court and now being appealed in the Massachusetts Appeals Court in the
appeal docketed as 2008-p-0059.
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Argument

16.  Rule 59(e) of the Federal Rules of Civil Procedure, made applicable to this
proceeding by Rule 9023 of the Federal Rules of Bankruptcy Procedure, provides that “a motion
to alter or amend a judgment must be filed no later than 10 days after the entry of the judgment.”
The purpose of the motion is to correct manifest errors of law or fact, or to present evidence

newly discovered from the time an issue was submitted to the Court. See Harsco Corp. v.

Zlotnicki, 779 F.2d 906, 909 (3d Cir. 1985). In this case, the Debtor’s evidence was not
submitted to the Court because the Order was entered prior to the Debtor’s filing of its qualified
opposition to the Motion for Relief.

17. The history of the State Court Litigation supports the Debtor’s request for an
amendment to the Order to delete romanette (ii) on page one. The ambiguity of the order
presented to the Court requires such amendment so that Smyrna does not have free reign to
pursue numerous claims and appeals against the Debtor through the end of 2009. The Debtor
does not oppose lifting the stay to allow Smyrna to prosecute its appeal of the Judgment,
provided that, in the event that the Appeals Court overturns the Judgment or otherwise remands
the proceeding to the Superior Court, Smyrna shall be required to file a motion for additional
relief in the Bankruptcy Court prior to further prosecuting any alleged claims. The Debtor’s
position with respect to the Motion shall in no way be construed as an admission (a) of liability,
(b) that Smyrna has a valid claim against the Debtor, by way of the Bonds or otherwise, or (c)
that Smyrna has a valid claim against the Sureties, by way of the Bonds or otherwise. To the
fullest extent provided by law, the Debtor hereby reserves its rights and the rights of the Sureties
to assert any and all defenses that the Debtor or any of the Sureties may have with respect to

Smyrna’s claims and to deny coverage of Smyrna’s claims.
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WHEREFORE, in consideration of the foregoing, the Debtor respectfully requests that
this Court (a) amend the Order and delete romanette (ii) on page one of the Order; and (b)

granting to the Debtor such other and further relief as the Court deems just and proper in the

circumstances.
Respectfully submitted,
MODERN CONTINENTAL
CONSTRUCTION CO., INC.,
By its proposed counsel,
Dated: July 15, 2008 /s/ Christian J. Urbano

Harold B. Murphy (BBO #326610)

D. Ethan Jeffery (BBO #631941)

Christian J. Urbano (BBO #644471)
HANIFY & KING, Professional Corporation
One Beacon Street, 21st Floor

Boston, MA 02108

Tel:  (617) 423-0400

Fax: (617) 556-8985

Email: cju@hanify.com
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Briefs and Other Related Documents

NOTE: THIS OPINION WILL NOT BE
PUBLISHED IN A PRINTED VOLUME. THE
DISPOSITION WILL APPEAR IN A REPORTER
TABLE.

Appeals Court of Massachusetts.
SMYRNA REBAR, INC.,
V.
MODERN CONTINENTAL CONSTRUCTION
COMPANY, INC.
No. 06-P-92.

Nov. 17, 2006.

MEMORANDUM AND ORDER PURSUANT TO
RULE 1:28
*%] On March 5, 1997, Modern Continental
Construction Company, Inc. (Modern), a general
contractor, entered into a contract with the
Department of Public Works for work on a portion of
the Central Artery/Third-Harbor Tunnel project.
FN1] On June 20, 1997, Modern entered into a
subcontract with Smyrna Rebar, Inc. (Smyrna), a
Georgia corporation that installs reinforcing steel
(rebar). Under that subcontract, Smyrna agreed to
provide rebar for the construction of six concrete
immersed tube tunnel sections. Smyrna's work on the
project began in September, 1997.

FNI1.  The Massachusetts Highway
Department has succeeded the Department
of Public Works as the relevant State agency
in this matter.

Section 6.6 of the subcontract states that Modern has
the right to "determine the order and sequence of all
work and phases thereof as herein provided for."” Five
or six weeks after Smyrna began work, and pursuant
to § 6.6 of the subcontract, Modern changed the
work sequence so that the six tubes would be
constructed in a 4-2 pattern instead of the originally
contemplated 2-2-2 pattern.

In February, 1998, Modern agreed to advance
funding to Smyrna to help Smyrna meet its payroll

expenses. Between March, 1998, and April, 1999,
Modern advanced Smyrna over $1.4 million. By the
spring of 1999, Modern concluded that Smyrna was
unable to carry out its contractual obligations. On
April 9, 1999, Modern notified Smyma of its
intention to terminate the parties' relationship.

Procedural history. This appeal is the latest phase of
protracted litigation between the parties. In August,
2000, Smyrna filed a lawsuit containing eighteen
breach of contract counts, as well as counts asserting
quantum meruit, wrongful termination, violation of
G.L.c. 93A, and a G.L. c. 149 payment bond claim.
Modern counterclaimed to recover over $1.4 million
it had advanced to Smyrna. In that case, Symrna
Rebar, Inc. v. Modern Continental Const. Co., the
Superior Court judge granted Modern's motion to
dismiss several breach of contract claims and granted
summary judgment in Modern's favor on its
counterclaim. Among other admonitions, the judge
stated in his memorandum that "Smyrna has done
nothing more than offer conclusory opinions of its
attorney and documents that have little value...."
(App.163); Smyrna was ordered to pay Modern's
costs. (App.180). Ultimately, the judge resolved that
case in favor of Modern, awarding over $5 million.

FN2

FN2. At oral argument before this court,
counsel for Modern alluded to two
additional lawsuits, one between Smyrna
and Modern Surety, and one between
Smyrna and the Central Artery Tunnel
Project, both dismissed as against Smyrna.
The record before us does not include details
about these suits.

Smyrna filed this lawsuit in 2003, alleging that
Modern fraudulently induced Smyrna to enter into
the subcontract by misrepresenting the sequence in
which the work would be accomplished. In sum and
substance, Smyrna alleges that Modern intended from
the outset to alter the construction sequence of the
project's work, but failed to disclose its intention to
Smyrna at the time of bidding in order to induce
Smyrna to offer Modern a lower bid than it would
have otherwise offered. The allegedly fraudulent
misrepresentation, therefore, took place at the latest
in 1997, when the subcontract was signed. This case
was filed six years after that alleged fraud, and three
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years after the expiration of the limitations period for
fraud, G.L. c. 260, § 2A.

**2 Discussion. For purposes of summary judgment,
we view the evidence in the light most favorable to
the nonmoving party. Nelson v. Salem State College,
446 Mass. 525, 530 (2006). "An order granting or
denying summary judgment will be upheld if the trial
judge ruled on undisputed material facts and his
ruling was correct as a matter of law." /bid., quoting
from Commnionwealth v. One 1987 Mercury Cougar
Auto., 413 Mass. 534, 536 (1992).

Generally, the limitations periods for a cause of
action based on misrepresentation begins to run when
the plaintiff knew or should have known of the
misrepresentation. See Ffricdman v. Jublonski, 371
Mass. 482, 485-486 (1976). Smyrna invokes the
"discovery rule,” arguing that the misrepresentation
was "inherently unknowable” at the time it was made,
so as to toll the statute of limitations. See Patsos v.
First Albany Corp., 433 Mass, 323, 328-329 (2001).
Smyrna has failed to demonstrate that, within the
statute of limitations, the harm it claims to have
suffered was either unknown or unascertainable in
the exercise of reasonable diligence. See Friedman v.
Jablonski, supra at 487.

The Superior Court judge granted summary
judgment for Modern on the ground that undisputed
facts establish Smyrna's knowledge of the sequencing
change as early as 1997, when the parties' work
shifted to accommodate the change. Smyrna now
argues that because its claim is based on fraud, the
limitations period began to run not when the change
in sequencing itself took place, but when Smyrna
obtained actual knowledge that Modern originally
proposed a 2-2-2 sequence with the intent to change
it to a 4-2 sequence.

An abundance of undisputed facts, any of which we
may consider, support the Superior Court judge's

decision. See Champagne v.  Connnissioner _of

Correction, 395 Mass. 382, 386 (1985).

As an example, Smyrna's superintendent conceded
that Smyrna made no complaint or argument about
the sequencing change when that change was
instituted in 1997, or at any time thereafter until the
filing of this lawsuit. Thus, the change--which
Smyrna characterizes as 'radical,” a "massive
alteration," and extremely damaging--failed to trigger
any investigation into the timing of Modern's
decision to utilize a 4-2 sequence. Yet such an

investigation, or other action constituting "reasonable
diligence," was an essential prerequisite for Smyrna
to invoke the discovery rule. See Albrechit v. Clifford,
436 Mass. 706, 715-716 (2002).

As another example, Modern's general bid was
explicitly incorporated into the parties’ subcontract,
placing Smyrna on notice of Modern's intent to
pursue a 4-2 sequence in 1997. [FN3] (App.383-384).

FN3. Additionally, notes from a meeting of
Modern and Smyrna representatives on
February 20, 1997, show that Smyrna then
knew of Modern's intention to shift to a 4-2
sequence. (App.247-48). Smymna has
provided no admissible evidence creating a
genuine dispute on this point.

Frivolous appeal. An appeal is frivolous "when the
law is well settled [and] when there can be no
reasonable expectation of a reversal." See Love v.
Pratt,_ 64 Mass. App.Ct. 454, 459 (2005), quoting
from Avery v. Sieele, 414 Mass. 450, 455 (1993). The
determination whether an appeal is frivolous rests in
this court's sound discretion. See Love, supra at 459.

**3 Smyrna argues that an affirmative defense
asserting the statute of limitations as a bar to an
action can only be treated as a motion to dismiss and
resolved under Mass.R.Civ.P. 12, 365 Mass. 754
(1974), and that therefore the motion judge erred by
resolving the statute of limitations issue with a
summary judgment ruling. (Br. at 9-10). Although
counsel at oral argument qualified this claim as
perhaps "overstated," he nonetheless argued that an
affirmative defense based on the statute of limitations
may only be considered at the summary judgment
stage in "very limited circumstances.” This is patently
untrue. In theory, fact, and practice, summary
judgment motions provide an efficient and effective
means by which a party may argue and a judge may
decide disputes concerning threshold issues,
including whether a claim is barred by the statute of
limitations. See, e.g., Bowen v. Eli Lillv & Co., 408
Mass. 204, 210 (1990); Tavgeta Corp. v. Varian
Assocs., 436 _Mass. 217, 228 (2002); Clough v.
Brown, 59 Mass.App.Ct. 405, 407-409 (2003); Vinci
v. Byers, 65 Mass.App.Ct. 135, 138-139 (2005). No
valid argument was, or could have been, presented to
this court in support of Smyrna's contention that a
statute of limitations defense may only be presented
in a motion to dismiss.

We view similarly Smyrna's somewhat inconsistent

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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argument that a Superior Court judge may not (or
may only in "limited circumstances") grant summary
judgment on a claim that previously survived a
motion to dismiss. Smyrna's brief states that "a party
is forbidden from filing a Motion for Summary
Judgment ... when they previously filed a Motion to
Dismiss on the exact same grounds and the motion
was denied." (Br. at 14). Again, no cases can be cited
for this proposition; to the contrary, such a sequence
of motions and decisions is a common occurrence in
our courts. Motions to dismiss and summary
judgment motions serve different and essential
purposes. See Mass.R.Civ.P. 12(b)(6); Mass.R.Civ.P.
56, 365 Mass. 824 (1974). In this case, as in many
cases, the Superior Court judge properly denied
Modern's motion to dismiss in order that discovery
might take place; after it did, summary judgment was
properly considered. No viable argument exists that
such a sequence of events was improper or
unreasonable.

Smyrna's  brief presents several additional
misstatements of law, including claims that (1) a
grant of summary judgment by a judge of the
Superior Court after the denial by another judge of a
motion to dismiss constitutes an impermissible
review of the decision of one Superior Court judge by
a second; (2) dismissal of Smyrna's complaint on
statute of limitations grounds constitutes a finding by
the judge that alternative grounds for dismissal
presented by Modern "had no merit" (Br. at 20) and
(3) the appropriate standard of review on appeal from
a denial of summary judgment is a de novo
application of the motion to dismiss standard.

Viewed as a whole, the many misstatements of law
and fact in Smyrna's presentations to this court
warrant the award of attorneys' fees and costs to
Modern. See G.L. ¢c. 211A, § 15; Mass.R.A.P. 25, as
amended, 378 Mass. 925 (1979).

**4 Conclusion. We affirm the grant of summary
judgment for Modern, and award appellate attorneys'
fees and costs. [FIN4

FN4. Modern may submit a petition for
appellate attorneys' fees to this court in the
manner prescribed in Fubre v. Walton, 441
Mass. 9, 10- 11 (2004), within twenty days
of the issuance of this memorandum and
order. Smyrna may respond to the petition
within twenty days of said filing.

So ordered.
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COMMONWEALTH OF MASSACHUSETTS

NORFOLK, ss. SUPERIOR COURT
DEPARTMENT

SMYRNA REBAR, INC,,
Plaintiff,

V. C.A. No. 00-1404-H

MODERN CONTINENTAL
CONSTRUCTION COMPANY, INC,,
UNITED STATES FIDELITY &
GUARANTY COMPANY, FIREMAN'S
FUND INSURANCE COMPANY

and NATIONAL SURETY
CORPORATION,

Defendants.

vavvvvvvvvvvvvvv

ANSWER AND COUNTERCLAIM OF DEFENDANT
MODERN CONTINENTAL CONSTRUCTION CO., INC.

Defendant Modemn Continental Construction Co., Inc. (“Modern™) hereby states the
following as its Answer to each correspondingly numbered paragraph of the Plaintiff’s Complaint:

NATURE OF THE ACTION

No response to this un-numbered paragraph is required.

PARTIES
1. Admit.
2. Admit.
3. Admit.
4, Admit.

5. Admit.

353019v1
-1-



PLD0198

FACTS

6. Modern admits that it entered into a contract numbered 97356 (CO9B1) (the
“Contract”) with Massachusetts Highway Department (the “MHD” or the “Owner”), but further
answering states that the terms of the Contract speak for themselves.

7. Modern states that the terms of the Contract spéak for themselves. Except as
aforesaid, the allegations of this paragr'aph are denied.

8. Modern states that the terms of the Contract speak for themselves. Except as
aforesaid, the allegations of this paragraph are denied.

9. Modern can neither confirm nor deny the allegations of this paragraph and calls upon
the Plaintiff to prove the same.

10.  Modem states that the terms of the Contract speak for themselves. Except as
aforesaid, the allegations of this paragraph are denied.

11.  Modem states that the terms of the Contract speak for themselves. Except as
aforesaid, the allegations of this paragraph are denied.

12 Modem admits that it entered into a subcontract with the Plaintiff (the
“Subcontract™), but further answering states that the terms of the Subcontract speak for themselves.
Except as aforesaid, the allegations of this paragraph are denied.

13. Admit.

14.  Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

15.  Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove

the same.

16.  Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove

the same.
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17.

the same.

18.

the same.

19.

the same.

20.

the same.

21.

the same.

22.

the same.

23.

the same.

24,

the same.

25.

the same.

26.

the same.

27.

the same.

28.

PLD0199

Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove
Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove
Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove
Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove
Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove
Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove
Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove
Modern denies the allegations of this paragraph aﬁd calls upon the Plaintiff tc: prove
Modemn denies the allegations of this paragraph and calls upon the Plaintiff to prove
Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove

Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove

Modern denies that Plaintiff is entitled to any compensation beyond that which

Plaintiff has already been paid. Further answering, Modern states that any amount to which the

353019
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Plaintiff might otherwise be entitled under CP #16 would be greatly exceeded by Modern’s
counterclaims against the Plaintiff. Except as aforesaid, the allegations of this paragraph are denied.

29.  Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

30. Modem denies that Plaintiff is entitled to any compensation beyond that which
Plaintiff has already been paid. Further answering, Modem states that any amount to which the
Plaintiff might otherwise be entitled under Issue #A010 would be greatly exceeded by Modern’s
counterclaims against the Plaintiff. Except‘ as aforesaid, the allegations of this paragraph are denied.

31.  Modem denies that Plaintiff is entitled to any compensation beyond that which
Plaintiff has already been paid. Further answering, Modem states that any amount to which the
Plaintiff might otherwise be entitled under Issue #A053 would be greatly exceeded by Modern’s
counterclaims against the Plaintiff. Except as aforesaid, the allegations of this paragraph are denied.

32, Modem denies that Plaintiff is entitled to any compensation beyond that which
Plaintiff has already been paid. Further answering, Modern states that any amount to which the
Plaintiff might otherwise be entitled under CP #16 would be greatly exceeded by Modem's
counterclaims against the Plaintiff.. Except as aforeSaic‘l, the allegations of this paragraph are denied.

33, Modem denies that Plaintiff is entitled to any compensation beyond that which
Plaintiff has already been paid. Further answering, Modem states that any amount to which the
Plaintiff might otherwise be entitled under Issue #A042 would be greatly exceeded by Modern’s
counterclgims against the Plaintiff. Except as aforesaid, the allegations of this paragraph are denied.

34,  Admit.

35.  Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove

the same.
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36.  Modemn admits that a payment bond or bonds was issued for the Project. Modern
denies the allegations of this paragraph to the extent that they are inconsistent with the terms of the
bond(s) or applicable law.

37.  Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove

the same.

COUNT I
BREACH OF CONTRACT

38,  Modern re-alleges and incorporates by reference its answers to paragraphs 1-37 as
set forth above.

39.  Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

40. Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

41. Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same. J

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the

same, and that this Court allow it any other and further relief as justice may require.

COUNT II
BREACH OF CONTRACT

42.  Modem re-alleges and incorporates by reference its answers to paragraphs 1-41 as
set forth above.
43,  Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove

the same.
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| 44.  Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.
45. Modern denies the allegations of this paragraph and calls upbn the Plaintiff to prove
the same.
) WHEREFORE, Defendant Modern Continental Construction Coinpany, Inc. respéctfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the

same, and that this Court allow it any other and further relief as justice may require.

COUNT I1I
BREACH OF CONTRACT

46. Modem re-alleges and incorporates by reference its answers to paragraphs 1-45 as
set forth above.

47. Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

48. Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same. ‘

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as jﬁstice may require.

COUNT IV
BREACH OF CONTRACT

49.  Modern re-alleges and incorporate by reference its answers to paragraphs 1-48 as set
forth above.
50. Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove

the same.
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WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT V
BREACH OF CONTRACT

51.  Modemn re-alleges and incorporates by reference its answers to paragraphs 1-50 as
set forth above.

52, Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defqnding the
same, and that this Court allow it any other and further relief as justice may require.

COUNT VI
BREACH OF CONTRACT

53, Modem re-alleges and incorporates by reference its answers to paragraphs 1-52 as
set forth above. |

54, Modemn denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same. |

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT VII
BREACH OF CONTRACT

55.  Modem re-alleges and incorporates by reference its answers to paragraphs 1-54 as

set forth above.

353019



PLDO0204

56.  Modern denies the allegétions of this paragraph and calls upon the Plaintiff to prove
the same.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT VIII
BREACH OF CONTRACT

57.  Modern re-alleges and incorporates by reference its answers to paragraphs 1-56 as
set forth above.

58, Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT IX
BREACH OF CONTRACT

59.  Modemn re-alleges and incorporates by reference its answers to paragraphs 1-58 as
set forth above.

60. Modern denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Compléint be dismissed and that it be awarded its costs incurred defending the

same, and that this Court allow it any other and further relief as justice may require.
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COUNT X
BREACH OF CONTRACT

6]. Modem re-alleges and incorporates by reference its answers to paragraphs 1-60 as
set forth above.

62. Modem denies the allegations of this paragrapﬁ and calls upon the Plaintiff to prove
the same.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT XI
BREACH OF CONTRACT

63. Modern re-alleges and incorporates by reference its answers to paragraphs 1-62 as
set forth above.

64. Modemn denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT XII
BREACH OF CONTRACT

65. Modern re-alleges and incorporates by reference its answers to paragraphs 1-65 as
set forth above.
66. Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove -

the same.
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WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT XIII
BREACH OF CONTRACT

67. Modemn re-alleges and incorporates by reference its answers to paragraphs 1-66 as
set forth above.

68.  Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed aﬁd that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT XIV
BREACH OF CONTRACT

69. Modern re-alleges and incorporates by reference its answers to paragraphs 1-68 as
set forth above. |

70.  Modem denies that Plaintiff is entitled to any compensation beyond that which
Plaintiff has already been paid. Further answering, Modern states that any amount to which the
Plaintiff might otherwise be entitled under CP #16 would be greatly exceeded by Modem’s
counterclaims against the Plaintiff. Except as aforesaid, the allegations of this paragraph are denied.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that 1t be awarded its costs incurred defending the

same, and that this Court allow it any other and further relief as justice may require.
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COUNT XV
BREACH OF CONTRACT

71.  Modem re-alleges and incorporates by reference its answers to paragraphs 1-70 as
set forth above.

72.  Modem denies that Plaintiff is entitled to any compensation beyond that which
Plaintiff has already been paid. Further answering, Modem states that any amount to which the
Plaintiff might otherwise be entitled under Issue #A010 would be greatly exceeded by Modern’s
counterclaims against the Plaintiff. Except as aforesaid, the allegations of this paragraph are denied.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT XVI
BREACH OF CONTRACT

73.  Modem re-alleges and incorporates by reference its answers to paragraphs 1-72 as
set forth above.

74.  Modermn denies that Plaintiff is entitled to any compensation beyond that which
Plaintiff has already been paid. Further answering, Modern states that any amount to which the
Plaintiff might otherwise be entitled under Issue ##A053 would be greatly exceeded by Modern’s
counterclaims against the Plaintiff. Except as aforesaid, the allegations of this paragraph are denied.

WHEREFORE, Defendant Modemn Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as jﬁstic’e may require.

COUNT XVII
BREACH OF CONTRACT

75.  Modern re-alleges and incorporates by reference its answers to paragraphs 1-74 as

set forth above,
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76. Modern denies that Plaintiff is entitled to any compensation beyond that which
Plaintiff has already been paid. Further answering, Modern states that any amount to which the
Plaintiff might otherwise be entitled under CP #16 would be greatly exceeded by Modern'’s
counterclaims against the Plaintiff. Except as aforesaid, the allegations of this paragraph are denied.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT XVIII
BREACH OF CONTRACT

77.  Modern re-alleges and incorporates by reference its answers to paragraphs 1-76 as
set forth above.

78.  Modern denies that Plaintiff is entitled to any compensation beyond that which
Plaintiff has already been paid. Further answering, Modern states that any amount to which the
Plaintiff might otherwise be entitled under Issue #A042 would be greatly exceeded by Modern’s
counterclaims against the Plaintiff. Except as aforesaid, the allegations of this paragraph ar«; denied.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the

same, and that this Court allow it any other and further relief as justice may require.

COUNT XIX
QUANTUM MERUIT

79.  Modern re-alleges and incorporates by reference its answers to paragraphs 1-78 as
set forth above.
80.  Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove

the same.
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81.  Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

82.  Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT XX
M.G.L. C.149 SURETY BOND CLAIM

83.  Modem re-alleges and incorporates by reference its answers to paragraphs 1-82 as
set forth above.

84.  Modern states that the terms and conditions of the bond(s) speaks for themselves and
Modern therefore denies any allegation of this paragraph which sets forth obligations beyond those
existing under the bond(s).

85 Modem denies the allegations of this paragraph and calls upon the Plaintiff t<; prove
the same.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT XXI
WRONGFUL TERMINATION

86.  Modern re-alleges and incorporates by reference its answers to paragraphs 1-85 as
set forth above.
87.  Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove

the same.
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WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defending the
same, and that this Court allow it any other and further relief as justice may require.

COUNT XX
VIOLATION OF M.G.L. C.93A

88.  Modemn re-alleges and incorporates by reference its answers to paragraphs 1-87 as
set forth above.

89.  Modern can neither confirm nor deny the allegations of this paragraph and calls upon
the Plaintiff to prove the same.

90.  Admit.

9]. Modem denies the allegations of this paragraph and calls upon the Plaintiff to prove
the same.

WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that this Complaint be dismissed and that it be awarded its costs incurred defeﬁding the
same, and that this Court allow it any other and further relief as justice may require. ‘

AFFIRMATIVE DEFENSES

1. Plaintiff’s Complaint, and each and every count thereof, fails to state a claim upon
which relief may be granted.
2. Plaintiff's claims are barred because the Plaintiff failed and refused to substantially

perform under the Subcontract and therefore is not entitled to recover against the Defendant.

3. Plaintiff’s claims are barred by the express terms of the Subcontract.

4. Plaintiff’s claims are barred by its conduct from maintaining the present action.

5. Plaintiff’s claims are barred because the Plaintiff breached its subcontract obligations
to Modern.
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6. Plaintiff is barred from bringing the present action because full payment has been
made.

7. Plaintiff’s claims are barred or limited by its failure to mitigate its damages, if any.

8. Plaintiff's claims are barred by the doctrine of accord and satisfaction.

9. Plaintiff has failed to comply with the terms and conditions of the bond(s).

10.  Plaintiff’s claims are barred by the statute of frauds.

11.  Plaintiff’s claims are barred as a consequencé of Plaintiff’s failure to provide proper
and timely notice of its claims.

12.  Plaintiff's claims are barred as a consequence of Plaintiff’s failure and refusal to
participate in/assist Modern with the assertion of claims against the Owner.

13. Plaintiff's claims are barred by the applicable statute of limitations and/or contractual
limitation of actions provision(s).

14.  Plaintiff claim is improper, as it was commenced in a venue other than the venue
specified in the Subcontract.

15.  Plaintiff’s claims are barred, in whole or in part, by its failure to comply with the
provisions of applicable statutes, including, but not limited to, the provisions of M.G.L. c. 149, § 29.

16.  Plaintiff’s claims are barred, in whole or in part, because Pléintiff has previously
released such claims.

17.  Plaintiff is barred from maintaining all, or part, of the present action because it has
waived its rights to do so.

18.  Plaintiff’s claims are barred by and subject to backcharge, setoff and recoupment by
Modern.

19.  Plaintiff’s claims are barred by the doctrine of laches.

20.  Plaintiff’s claim of jury trial is expressly barred by the terms of the Subcontract.
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WHEREFORE, Defendant Modern Continental Construction Company, Inc. respectfully
requests that Plaintiff's Complaint be dismissed and that Modern be awarded its costs incurred
defending the same, and that this Court allow it any other and further relief as justice may require.

COUNTERCLAIMS

1. Defendant/Plaintiff-in-Counterclaim Modem Continental Construction Company,
Inc. (“Modern”) is a Massachusetts corporation with a principal place of business at 600 Memorial
Drive, Cambridge, Massachusetts.

2. Plaintiff/Defendant-in-Counterclaim Smyrna Rebar, Inc. (“Smyrna”) is a
Massachusetts corporation with a principal business address at 186 Lincoln Street, Boston,
Massachusetts.

3. On or about April 2, 1997, Smyma and Modern entered into a written agreement (the
“Subcontract””) whereby Smyma was to provide labor, among other things, to install reinforcing
steel, couplers, dowel bar substitutes and wire mesh for the I-90 Fort Point Channel Crossing
section of the Central Artery/Tunnel project (the “Project”).

4. On or about March 6, 1998, Smyrna and Modern executed a Memorandum of
Understanding (“MOU”) subject to which Modern agreed to supplement Smyma’s weekly billings
during a period of low production by Smyma. The MOU provided that Smymna would refund all
excess funds advanced by Modern, including all retainage released previously by Modem to
Smyrna, when weekly production dollars exceeded Smyrna’s weekly payroll requirements, and that
Smyma would, in any event, be liable for the amounts its received under the MOU.

5. Smyrna is responsible, pursuant to the MOU, to Moderm for all payments made by
Modern in excess of funds attributed to production and to retainage released prior to the execution

of the MOU.
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COUNTI
BREACH OF CONTRACT; MEMORANDUM OF UNDERSTANDING

6. Modem has paid Smyrna more than $1,400,000 more than Smyrna was entitled to
pursuant to the terms of the Subcontract.

7. Moderm is, therefore, entitled to recover said excess payments form Smyrna pursuant
to the provisions of the MOU.

WHEREFORE, Defendant/Plaintiff-in-Counterclaim respectfully requests that the damages
caused to it by the breach of contract by Plaintiff/Defendant-in-Counterclaim be determined and
that it be awarded those damages, plus attorney’s fees and costs, and interest thereon, and that the

Court award to Modern all such other relief as may be appropriate and just under the circumstances.

COUNT I
BREACH OF CONTRACT; SUBCONTRACT
8. Modem incorporates by reference each of the allegations coﬁtained in the foregoing
paragraphs.
9. The Subcontract was a valid and binding contract.

10.  Modem fully and completely performed its obligations under the Subcontract and
has satisfied all conditions necessary for Modern to recover under the Subcontract.

11.  Smyma breached the Subcontract by, inter alia: failing and refusing to properly and
in timely fashion perform the Work; and failing to maintain and provide to Modern required safety
records.

12.  Smyma has willfully failed and refused to remedy its breaches of the Subcontract,
despite demands by Modern that it do so.

13.  Modern has been forseeably and proximately damaged by Smyma's breaches of the

Subcontract.
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WHEREFORE, Defendant/Plaintiff-in-Counterclaim respectfully requests that the damages
caused to it by the breaches of contract by Plaintiff/Defendant-in-Counterclaim be determined and
that it be awarded those damages, plus attorney’s fees and costs, and interest thereon, and that the

Court award to Modern all such other relief as may be appropriate and just under the circumstances.

COUNT HI
BREACH OF IMPLIED COVENANT OF
GOOD FAITH AND FAIR DEALING

14.  Modem incorporates by reference each of 'the allegations contained in the foregoing
paragraphs.

15.  The Subcontract requires Smyrna to perform certain obligations, which carry with
them an implied covenant of good faith and fair dealing.

16.  Smyrna has breached the implied covenant of good faith and fair dealing by, among
other things:

(a) failing, without justification or excuse, to perform its obligations under the
Subcontract;

(b) failing to remedy and/or address its breaches of the Subcontract, without
justification or excuse, after demand by Modem that it do so;

(c) filing this action to recover sums to which Smymna is clearly not entitled
under the Subcontract; and

d) filing this action in bad faith, and in an effort to coerce Modern to pay
Smyma sums which are not owed by Modern to Smyrna.

17.  As a foreseeable and proximate result of Smyrna's breach of the implied covenant of
good faith and fair dealing, Modern has sustained damages.

WHEREFORE, Defendant/Plaintiff-in-Counterclaim respecffully requests that the damages
caused to it by the breaches of the implied covenant of good faith and fair dealing by |

Plaintiff/Defendant-in-Counterclaim be determined and that it be awarded those damages, plus
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attorney’s fees and costs, and interest thereon, and that the Court award to Modern all such other
relief as may be appropriate and just under the circumstances.

COUNT 1V
UNJUST ENRICHMENT

18.  Modem incorporates by reference each of the allegations contained in the foregoing
paragraphs.

19.  Smyma has breached the Memorandum of Understanding and Subcontract, as
described above.

20.  Smyma has received from Modern payments which far exceed the value of the
services Smyrna provided pursuant to the Subcontract.

21.  In the absence of a judgment in favor of Modern in an amount which will be made to
appear, Smyrna will be unjustly enriched.

WHEREFORE, Defendant/Plaintiff-in-Counterclaim respectfully requests that the amounts
owed to it by Plaintiff/Defendant-in-Counterclaim be determined and that it be awarded such
amounts, plus attorney’s fees and costs, and interest thereon, and that the Court award to M(;dern all
such other relief as may be appropriate and just under the circumstances.

COUNT YV
ABUSE OF PROCESS

22.  Modem incorporates by reference each of the allegations contained in the foregoing
paragraphs.

23. By filing baseless claims against Modern, Smyrna unlawfully and maliciously has
sought to unfairly coerce Modern to pay to Smyrna money which is not owed to Smyrna under the
Subcontract, and to coerce Modem to accept less than the sums which are owed to Modern by

Smyrmna pursuant to the Subcontract and the Memorandum of Understanding.
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24.  As a foreseeable and proximate result of Smyma's actions, Modem has been
damaged.

WHEREFORE, Defendant/Plaintiff-in-Counterclaim respectfully requests that the damages
caused to it by Plaintiff/Defendant-in-Counterclaim’s abuse of process be determined, and that it be
awarded those damages, plus attorney’s fees and costs, and interest thereon, and that the Court
award to Modem all such other relief as may be appropriate and just under the circumstances.

COUNT VI
VIOLATION OF MASS. GEN. LAWS CH. 93A

25.  Modem incorporates by reference each of the allegations contained in the foregoing
paragraphs.

26. At all relevant times, Modern has been engaged in the conduct of trade or commerce
in the Commonwealth of Massachusetts within the meaning of Mass. Gen. Laws ¢h. 93A.

27.  Oninformation and belief, at all relevant times, Smyrna has been engaged in the
conduct of trade or commerce in the Commonwealth of Massachusetts within the meaning of Mass.
‘Gen. Laws ch. 93A. |

28.  Through the above-described actions, Smyrna, has engaged willfully and knowingly
in unfair and deceptive acts and practices in violation of Mass. Gen. Laws ch. 93A, § 11.

29.  The unfair and deceptive acts of Smyrna took place wholly and substantially within
the Commonwealth of Massachusetts.

30.  Modem has suffered a foreseeable loss of money or property and other damages as a
result of the unfair and deceptive acts and practices of Smyma.

WHEREFORE, Defendant/Plaintiff-in-Counterclaim respectfully requests that the damages
caused to it by Plaintiff/Defendant-in-Counterclaim’s unfair and deceptive acts and practices be

determined, and that it be awarded multiple damages, plus attomney’s fees and costs, and interest
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thereon, and that the Court award to Modern all such other relief as may be appropriate and just

under the circumstances.

Respectfully submitted,

MODERN CONTINENTAL CONSTRUCTION
COMPANY, INC.

By and through its attorneys,

ErncF. Elsenbcr Esq (BBO No. 544682)
Anatoly M. Dayov, Esq. (BBO No. 648116)
Hinckley, Alleh & Snyder LLP

28 State Stre

Boston, MA 02109

(617) 345-9000

CERTIFICATE OF SERVICE

1, Eric F. Eisenberg, hereby certify that on this éi f‘(—lay of June, 2001, I served a copy of the
foregoing document by mailing said copy postage prepaid to all counsel of record as follows:

Thomas A. Dougherty, Esq.

Law Offices of Thomas A. Dougherty, Esq.
142 Main Street

Suite 402

Brockton, MA 02301

£ 729
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T.ﬂ] MODERN
GDNTINENTAL

600 Memorial Drive, Cambridge, Massachusetts 02139 ® " Telephone: (617) 864-6300 Fax: (617) 864-8766

April 4, 2003

V1A FACSIMILE AND
CERTIFIED MAIL 70020460000103188457

Ms. Lina Swan

Massachusetts Highway Department
Ten Park Plaza

Boston, Massachusetts 021 16

Re: Sworn Reply to Demand for Direct Payment
Subcontractor: Smyrna Rebar, Inc.

Project: Central Artery/Tunnel Project, 1-90 Fort Point Channel Crossing, C09B1

Dear Ms. Swan:

Please consider this letter as Modermn Continental Construction Co.’s (“Modern™) formal
response to the March 27, 2003 demand for direct payment from Smyma Rebar, Inc. (“Smyma”)
received by us on March 28, 2003, 1am the Project Manager for Modemn on the 1-90 Fort Point
Channel Crossing (CO9B1) portion of the Central Artery/T unnel project in Boston, ‘
Massachusetts (the “Project””) and I am familiar with the status of Smyrna’s subcontract.

Simply stated, Smyrma is not entitled to direct payment under M.G.L. c. 30 § 39F (the
«Gtatute™). Smyrna’s demand for direct payment js—on its face—without merit and does not
even meet the minimum requirements of M.G.L. c. 30 § 39F. Accordingly, Smymna’s demand
for direct payment must be denied in its entirety.

By way of background, Smyma was 2 rebar subcontractor to Modem on the Project.
Almost from the beginning of Smymmna’s performance, Smymna could not meet its financial
obligations to its workers and suppliers and performed the subcontract work in a defective and
untimely manner. Asa result, Modem terminated Smyma’s subcontract for default in April of
1999. At the ime Smyrna was terminated, Smymna had been advanced over $1.4 million by
Modern to cover its financial obligations and Smymna refused and failed to provide Modemn with
any assurances that it would be able to meets its future financial obligations on the Project. At
the time Smyma was terminated, it had only completed less than one-third of the work required
under its subcontract.‘ Now, almost four years after it last performed work on the Project,

e
! 1n 2000, Smyrna filed a lawsuit (Civil Action No. NOCV2000-01192) against Modemn and its sureties seeking
$5,484,459.00 in damages for, inter alia, breach of contract and wrongful termination. Modern has vigorously

. 0002795
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April 4, 2003
Page 2 of 6

Smyrmna seeks direct payment for unapproved extra work claims—for which it has never
submitted an approved requisition or invoice—for which it is not entitled to any payments.

The following is Modem’s detailed breakdown of Smyma’s subcontract account’ that

demonstrates that Smyma is not owed any money by Moderm:

(a) " Original Subcontract Value:

Approved Value of Subcontract Work Performed:
—Installation of rebar: 13, 360.01 tons @ $360.00 per ton
_ -Installation of couplers: 970 @ $12.50 each
__Installation of female dowel bar substitutes: 3,030 @ $3.00 each
_Installation of male dowel bar substitutes: 133 @ $5.00 each
' _Installation of wire mesh: 54,880 sf @ $0.13 per sf
--Insurance cost: $3,437.76 lump sum _
Total Value of Subcontract Work Performed:

(b) * Retainage Withheld:®

() Amount Modern Advanced to Smyma to Help Cover Financial
Obligations Prior to Monies Being Owed to Smyrna:

(@) - Total Amount Paid to Date (Including monies advanced to Smyrna in
 Line C, above): :

() Approved Claims for Extra Work (Unpaid):
--Construction of Mock-up
—Epoxy Touchup of Rebar
—-Electrical Conduit Interference
—Shrink Wrapping
_-Boston Fire Department Openings
—Electrical Pull Boxes

Total Approved Extra Work (Unpaid):

() TOTAL AMOUNT CURRENTLY DUE:

$18,019,258.50

$4,906,803.60
$12,125.00
$9,090.00
$665.00
$7,134.40
$3.437.76
$4,939,255.76

$0.00

$1,443,23191

$6,3Si,487.67

$361.00
$15.329.60
$4,122.00
$8,223.00
$22,145.00

$40,120.00
$90,300.60
($1,352,931.31)

Smyma’s demand for direct payment is also improper on its face for several reasons.

First, Smyrna has failed to abide by the requirements of the Statute, which
“[t}he demand shall be by a swom statement...” See M.G.L.¢. 30 § 39F(1

expressly requires that
)(d). Smyma’s direct

payment demand, however, is not certified under the pains and penalties of perjury, and,
accordingly, does not constitute a sworn statement. Rather, Smyma’s direct payment demand is
simply signed by Smyma’s president, Mr. Johnny Brown, and notarized by a notary public.

gdefended itself against Smyrna’s claims and has asserted counterclaims against Smyma seeking to recover the

rmonies advanced to Smyma for which Smyrna continues to be liable.

1 geg also, Smyrna Requisition No. 82, attached hereto as Exhibit A (Smyrna’s last requis
3 In February of 1998, Modern released—at Smyrna’s rcquest——-$137,714.74 of retainage

Smyma’s Work.
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Smyma’s demand makes no representation that.thé signor—Mr. Johnny Brown—attests to the

veracity of the statements contained therein. Smyrma's direct payment demand must, therefore,
be denied because it is not sworm as required by the Statute.

Second, Smyrma’s demand for direct payment must also be denied because it does not
contain a detailed breakdown of the balance claimed due under the subcontract as required by
M.G.L.c. 30§ 39F(1)(d). Smyrna’s demand states that the “fair value of the whole agreed to be
done or furnished by claimant prior to being terminated” is $6,382,487.67 and the “value of labor
and materials furnished to date due to directive changes and change orders, contract '
modifications and change orders and agreements to pay” is $8,107,633.60. Smyma then
jmproperly concludes that “there is due, owing and unpaid the sum of One Million Seven
Hundred Twenty Five Thousand One Hundred Forty Six Dollars and zero cents.” Smyma’s
Jump sum figures and vague, general statemnents do not constitute detailed breakdown as
required by the Statute, and Modem categorically disputes same. Specifically, Modern disputes

Smyrna’s clairos of the “fair value of the whole” and the “value of labor, and materials furnished
to date.”

Smyrna has attached to its demand for direct payment thirty (30) pages of documents that
it asserts to be 2 detailed breakdown of the “balance due and owing pursuant to M.G.L.c.30§
9F.” However, the referenced documents are pothing more than Smyrna’s claims for extra
work that have (1) been rejected by Modem or the Owner, 0f (2) have not been paid because the
amounts owed to Modemn by Smyrna far exceed any amounts due Smyrna for claimed extra
work. In light of Smyma’s failure to include a detailed breakdown of its subcontract balance,
Smyrna’s demand for direct payment must be denied.

Third, Smyma’s demand for direct payment imust be denied because it does not contain a
statement with regard to the status of completion of the subcontract work as required by M.G.L.
c. 30, § 39F(1)(d) and—in fact—Smyma is not entitled to direct payment because it did not
substantially complete its subcontract work before it was terminated. Smyma asserts in its
demand for direct payment that Smyrna has “performed labor and furnished materials for a work
of improvement described as follows: Construction of four of six Tunnel Sections ITT’S’,
Boston, MA.” Smyrna's subcontract requirements were not limited to construction of only four
of six tunnel sections, but, rather, Smyma’s subcontract required Smyma to install rebar for. all
six tunnel sections a8 well as numerous other steel-reinforced concrete structures to be buiit on
the Project. Smyma2 does not assert that it substantially completed its subcontract work, which is
a condition precedent to an entitlement to direct payment under the Statute. Therefore, Smyma

is not entitled to demand direct payment and, therefore, its direct payment demand must be
denied.

Fourth, Smyrna’s demand for direct payment must also be denied because the demand
requests amounts for unapproved extras and claims that do not fall under the scope of the Statute
and Smyma, even if its demand was otherwise appropriate, which it is not, is not permitted to

434147
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seek direct payment for such claims. When reviéwing a deménd for direct payment—Ilike
Smyma’s instant demand—that attempts to incorporate unapproved subcontractor change orders,
the Suffolk Superior Court of Massachusetts said the following:

[S]ubstantially all of the work which forms the basis of [the subcontractor’ s]
direct payment demands is work for which the Department has peither paid
[the general contractor] nor approved for payment to [the general contractor].
This work is related to extra costs and change orders allegedly incurred by
[the subcontractor] during the performance of its subcontract. Since the
amounts due for this “extra wor. ” have not yet been approved by the

Department, they do not qualify or fall within the scope of the direct payment
provision of G.L. c. 30, § 39F. '

See Cardi Coip. v. Sutton Corp. etal, Page 6, Suffolk Superior Court, Civil Action No. 95-6027-
D (10/3/96), Lauriat, J. (Copy attached hereto has Exhibit B). In accordance with the Cardi
Corp. decision, unapproved change orders and alleged claims are not yet “due’ and thus do not
fall within the scope of M.G.L. c. 30 § 39F until they are approved by the awarding authority or
general contractor. Section 39F is not a general funds lien statute. 1t is a statute designed to
ensure that funds paid by an awarding authority to a general contractor on a subcontractor’s
behalf are passed down to the subcontractor. Therefore, where, as here, a subcontractor seeks

direct payment for unapproved or rejected change order requests or claims, its request must be
denied.

Fiftb, Smyma’s direct payment demand must be denied because, as summarized in
Modem’s detailed accounting, Modem advanced Smyma $1,443,231.91 (between February
1998 and April 1999) to assist Smymma to cover its payroll and other financial obligations on the
Project. Smyma is liable to Modem for the advanced sums pursuant to an agreement executed
by Modern and Smyrna, a copy of which is attached hereto as Exhibit C. Smyrna has failed to
repay these monies to Modern, and, accordingly, any monies due Smyma are offset by this sum.
To the extent any of Smyma’s claims for extra work are determined to be valid, such monies
would not be paid to Smyma because the monies owed by Smyma to Modern far exceed the total

of all sums due Smyma for extra work, and Smyma would, at most, be entitled to a credit for the
amount determined to be due.

Sixth, Smyma’s direct payment demand must be denied because Smyrna has never
prcviously submitted a requisition or invoice, as required under its subcontract with Modern,
seeking payment for the monies it now, almost four years later, alleges are due by Modem to
Smyma. Smyma’s last requisition on the Project, attached hereto as Exhibit A, was in the sum
of $4,830.40. Smymna now seeks $1,725,146.00 for claimed extra work for which it never
previously sought payment through the procedure set forth in the subcontract. Accordingly,
Smyma’s direct payment demand must be denied because the monies sought therein have never
been requisitioned by Smyrma, and, therefore, are not due under the subcontract.
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Ms. Lina Swan
April 4, 2003
Page 5 of 6

'

For the reasons stated above, Smymna’s demand for direct payment roust be denied
without encumbering any contract funds due and payable to Modern. Please feel free to contact

me should you require any additional information regarding this matter.

1 certify, under the pains and penalties of perjury, that the above informatidn is true and
correct to the best of my knowledge and belief.

Very truly yours,

- MODERN CONTINENTAL
CONSTRUCTION CO., INC.

Robert K. Pine, Jr., P.E.

Project Manager

AMD/kmp
Enclosure

cc: Smyma Rebar, Inc.
VIA FACSIMILE AND
CERTIFIED MAIL 70020460000103188464
c/o Thomas A. Dougherty, Esq.
142 Main Street, Suite 402, Brockton, MA 02401

Mr. John Stavola, PE,
B/PB Authorized Representative
VIA FIRST CLASS MAIL

Ms. Karen Santaniello
‘VIA FIRST CLASS MAIL

Eric F. Eisenberg, Esq.
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Ms. Lina Swan
April 4, 2003
Page 6 of 6

COMMONWEALTH OF MASSACHUSETTS
April _‘% 2003

Middlesex, ss. '

e above-named, Robert K. Pine, Jr., to me known and

Then personally appeared th
Reply to Smyrna’s Demand for Direct Payment to be his true

acknowledged the foregoing Sworn
free act and deed.

My Commission expires: 9-(8-03

Notary Public (Signature)
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS
(Eastern Division)

In re:

MODERN CONTINENTAL
CONSTRUCTION CO., INC.,

Chapter 11

Case No. 08-14558 (WCH)
Debtor.

N N N N N N N N

CERTIFICATE OF SERVICE

I, Christian J. Urbano, hereby certify that on July 15, 2008, I caused a copy of the Motion
of Debtor and Debtor-in-Possession Pursuant to Fed. R. Civ. P. 59(e) and Fed. R. Bankr. P.
9023 to Clarify and Amend Order on the Motion for Relief From the Automatic Stay to be served
by this Court’s CM/ECF System, and/or by first-class mail, postage prepaid on the persons and

entities listed on the attached Service List.

/s/ Christian J. Urbano

Christian J. Urbano (BBO #644471)
HANIFY & KING, Professional Corporation
One Beacon Street, 21st Floor

Boston, MA 02108

Tel:  (617) 423-0400

Fax: (617) 556-8985

Dated: July 15, 2008 Email: cju@hanify.com
502320-vl

(Proposed counsel to the Debtor)



Modern Continental Construction Co., Inc.
Case Number: 08-14558 (WCH)

Service List

Doc. #: 499625-v1

VIA ECF

Eric K. Bradford, Esq. and Paula Bachtell
Office of the United States Trustee

10 Causeway Street

Boston, MA (02222

Email: Eric.K.Bradford@usdoj.gov
paula.bachtell@usdoj.gov

Michael J. Fencer, Esq. and Steven C. Reingold, Esq.
Jager Smith, P.C.

One Financial Center

Boston, MA 02111

Email: mfencer@jagersmith.com
sreingold@jagersmith.com

(Proposed counsel to Official Committee Of Unsecured Creditors)

Paul O’Donnell III, Esq.

Jennifer V. Doran, Esq.

Hinckley, Allen & Snyder LLP

28 State Street

Boston, MA 02109

Email: jdoran@haslaw.com

(Proposed Special Counsel to the Debtor)

Jonathan K. Bernstein, Esq.

Bingham McCutchen LLP

One Federal Street

Boston, MA 02110-1726

Email: jon.bernstein@bingham.com

(Counsel to the Bank of America, N.A., Sovereign Bank, and Keybank
National Association, Nationwide Life Insurance Company, Nationwide Life
and Annuity Insurance Company, Provident Life and Accident Insurance
Company and The Paul Revere Life Insurance Company)

Stewart F. Grossman, Esq.

Pamela A. Harbeson, Esq.

Looney & Grossman

101 Arch Street

Boston MA 02110

Email: sgrossman@lgllp.com; pharbeson@]Igllp.com
(Counsel to Newman Associates, Inc.)

502320-v1

Matthew J. Iverson , Esq. and Michael D. Vhay, Esq.

DLA Piper US LLP

33 Arch Street, 26th Floor

Boston, MA 02110

(Local Counsel to St. Paul Fire and Marine Insurance Company, as Surety Lender
Agent for Seaboard Surety Company, St. Paul Fire and Marine Insurance Company
St. Paul Guardian Insurance Company, St. Paul Mercury Insurance Company, Unit
States Fidelity and Guaranty Company, Fidelity and Guaranty Insurance
Underwriters, Inc. and Fidelity and Guaranty Insurance Company
Michael.vhay@dlapiper.com

Matthew.iverson@dlapiper.com

Richard Kremen, Esq. and Jodie Buchman, Esq., and Bruce S. Barnett, Esq.
DLA Piper US LLP

6225 Smith Avenue

Baltimore, MD 21209-3600

Email: richard.kremen@dlapiper.com; jodie.buchman@dlapiper.com
(Counsel to St. Paul Fire and Marine Insurance Company, as Surety
Lender Agent for Seaboard Surety Company, St. Paul Fire and Marine
Insurance Company, St. Paul Guardian Insurance Company, St. Paul
Mercury Insurance Company, United States Fidelity and Guaranty
Company, Fidelity and Guaranty Insurance Underwriters, Inc. and
Fidelity and Guaranty Insurance Company)

David D. Cleary, Esq.

Lewis S. Rosenbloom, Esq.

Dewey & LeBoeuf, LLP

Two Prudential Plaza, Ste. 3700

180 North Stetson Avenue

Chicago, IL 60601

Email: david.cleary@dl.com; lewis.rosenbloom@dl.com
(Counsel to Fireman’s Fund Insurance Company)

Jacob Aaron Esher, Esq., Lynne F. Riley, Esq.

Altman Riley Esher, LLP

100 Franklin Street

Boston, MA 02110

Email: esher@are-law.com; riley@are-law.com

(Counsel to Angel Del Valle and Raquel Ibarra Mora, Co-
Administrators of the Estate of Milena Del Valle, and Angel Del
Valle, Individually)

Christopher J. Panos, Esq.

William R. Moorman, Esq.

Craig and Macauley, PC

Federal Reserve Plaza, 600 Atlantic Avenue
Boston MA 02110

Email: panos@craigmacauley.com;
moorman(@craigmacauley.com

(Counsel to Bechtel/Parson Brinkerhoff)



James P. Ponsetto, Esq., Joseph P. Davis, 111, Esq., and Endicott
Peabody, Esq.
Greenberg Traurig, LLP

Sally Sauer, Esq.

Sauer & Sauer

1410 Providence Highway, Suite 416 .
Norwood MA 02062 One International Place

. . Boston MA 02110
Email: sallysauer@norwoodlight.com Email: ponsettoj@gtlaw.com; davisjo@gtlaw.com;
(Counsel to Mass Bay Electrical Corp) - P Ji@gtaw.com, Jowgtiaw.com,

peobodyk@gtlaw.com
(Counsel to National Union Fire Insurance Co. of Pittsburg, PA)
Michael L. Mahoney, Esq., Eugenne M. Mullen, Jr., Esq. Kenneth M. Diesenhof, Esq.
ﬁlcllluael 8{ .ﬁagaharrtl},]Esq. Law Offices of Kenneth M. Diesenhof, PC
ullen cGou . .
52 Temple Place, 4™ Floor 142 Main Street, Suite 407
Brockton, MA 02301
Boston, MA 02111 o . .
Email: mmahoney@m2esq.com; Email: ken.diesenhof@verizon.net
(Modern Continental Construction) (Counsel to Smyrna Rebar, Inc.)

Thomas A. Dougherty, Esq.

142 Main Street, Suite 402
Brockton, MA 02301

(Counsel to Smyrna Rebar, Inc.)
Email: T.TDougherty2@verizon.net

VIA FIRST CLASS MAIL

Internal Revenue Service Gerald Tutor, Esq.
Special Procedures Function STOP 20800 Corrigan JO};nson & Tutor, P. A.
P.0. Box 9112 ; )

246 Walnut Street, Suite 101
Newton, MA 02460
(Counsel to David Harper)

JFK Building
Boston, MA 02203

Office of the Attorney General New England Foundation Co., Inc.
Commonwealth of Massachusetts c/o Deirdre O'Neill

One Ashburton Place One Westinghouse Plaza

Boston, MA 02108 Building D

Boston, MA 02136

Commonwealth of Massachusetts
Massachusetts Dept. of Revenue . .
Bankruptcy Unit Division of Unemployment Assistance
P.O. Box 9564 Bankruptcy Unit, 5th Floor, Attn: Chief Counsel

19 Staniford Street
Boston, MA 02114-9564 Boston, MA 02144-2502

United States Attorney Charles A Roberts, Esq.
John Joseph Moakley United States Courthouse 254 Main Street

One Courthouse Way, Suite 9200 P.O. Box 280009
Boston, MA 02210 Charlestown, MA 02129

(Counsel to Architectural Paving & Stone)

Susan N.K. Gummow, Esq. John P. Graceffa, Esq., Joseph H. Caffrey, Esq. and Craig E. Rourke, Esq.
Clausen Miller P.C. Morrison Mahoney, LLP

10 South LaSalle Street 250 Summer Street

Chicago, IL 60603 Boston, MA 02110

(Counsel to National Union Fire Insurance Company of Pittsburgh) (Counsel to Newman Associates, Inc.)
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Nancy D. Adams, Esq. and John T. Morrier, Esq.

Mintz, Levin, Cohn, et al

One Financial Center

Boston, MA 02111

(Counsel to HNTB Corporation)

Travelers

Attn: Stacy Baral
Account Resolution

One Tower Square

SMN

Hartford, CT 06183-4044

BATG Environmental, Inc.
c/o Michael J. Donato

448 Broadway

Taunton, MA 02780

John McCormack, Esq.

Sloane & Walsh, LLP

3 Center Plaza

(Counsel to Bechtel/Parsons Brinckerhoff)
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John P. Connelly, Esq., Robert A. McCall, Esq. and Eric R. LeBlanc, Esq.

Peabody & Arold, LLP

600 Atlantic Avenue

Boston, MA 02110

(Counsel to Powers Fasteners, Inc.)

Testa Corp.

c/o Abdi Behjat

360 Audubon Road
Wakefield, MA 01880

Michael J. Callahan
Mullen & McGourty
52 Temple Place

4th Floor

Boston, MA 02111
(Counsel to the Debtor)

URS Corporation

c/o Andrew P. Botti, Esq.
Donvan Hatem LLP

Two Seaport Lane
Boston, MA 02210



