3/11/2009 Granted. The Court shall conduct a hearing on the matter on March 18, 2009 at 9:30am.
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS
(Eastern Division)

In re:

MODERN CONTINENTAL
CONSTRUCTION CO., INC.,

Chapter 11

Case No. 08-14558 (WCH)
Debtor.

' ' New N N st ) awr

MOTION FOR EXPEDITED HEARING

Pursuant to Fed. R. Bankr. P. 9013 and MLBR 9013-1(g), Modern Continental Construction
Co., Inc., the above-captioned debtor and debtor-in-possession (“Modern”)' moves this Court for
entry of an Order scheduling an expedited hearing on the Debtor’s Motion to Compel the State
Parties to Comply with Settlement Agreement (the “Motion to Compel”) filed contemporaneously
with this motion. In support of this motion, Modern respectfully states as follows:

1. On November 17, 2008, Modern filed with the Court a Motion for Authority to
Enter into the Settlement Agreement and for Approval of the Settlement Agreement (the
“Settlement Motion™).

2. On December 18, 2008, after notice and a hearing, the Court entered an Order
allowing the Settlement Motion and approving the Settlement Agreement.

3. All of the preconditions to the required payment under the Settlement Agreement
by the State Parties to Travelers and/or Modern have been fulfilled, and the payment is

absolutely due and owing.

! Capitalized terms not otherwise defined in this motion have their meanings given to them in the Motion to Compel.
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4, Contrary to the express terms of the Settlement Agreement that payment was to
be made by the State Parties to Modern without setoff, MTA has unjustifiably withheld

$3,691,899.01 of the payments that are due to Modern from the State Parties.

5. Modem has made demand upon the State Parties for full payment as due under
the Settlement Agreement.
6. The State Parties have failed and refused to comply with the Settlement

Agreement and are in breach of the Settlement Agreement by wrongfully and without any
justification withholding the payments expressly due under the Settlement Agreement.

RELIEF REQUESTED AND BASIS FOR RELIEF

7. Modern requests that the Court consider the Motion to Compel on an expedited
basis. MLBR 9013-1(g) authorizes expedited considcration of a motion “[i]f a movant seeks to
have a motion considered by the Court earlier than seven (7) court days after the motion is filed”
if the movant files a separate motion setting forth in detail “all facts and circumstances which
necessitate” expedited consideration. MLBR 9013-1(g)(1).

8. Sufficient grounds exist to consider the Motion to Compel on an expedited basis.
The terms of the Settlement Agreement approved by this Court, provide that “[w]ithin thirty days
after the effective date of this Agreement [that is, December 29, 2008], the State Parties shall pay
a total of four million dollars ($4,000,000) to Travelers with such amount not subject to further
offset . . ..” Despite the deadline set forth in the Settlement Agreement, as approved by this
Court, the State Parties have unjustifiably failed and refused to pay the settlement payment in
full. This unjustifiable delay, caused solely by the State Parties, has gone on for over two

months. As a result, the State Parties will not be prejudiced by the relief requested in this
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motion. Under these circumstances, cause exists for expedited consideration of the Motion to
Compel.

9. Accordingly, Modern respectfully requests that this Court schedule a hearing on
the Motion to Compel on an expedited basis.

WHEREFORE, Modern respectfully requests that this Court grant the relief requested in
this motion, schedule the Motion to Compel on an expedited basis, and grant to Modern such

other and further relief as the Court deems just and proper in the circumstances.

Respectfully submitted,

MODERN CONTINENTAL
CONSTRUCTION CO., INC.,

By its attomeys,

/s/ Charles R. Bennett, Jr.
Harold B. Murphy (BBO #326610)
Charles R. Bennett, Jr. (BBO #037380)
HANIFY & KING, Professional Corporation
One Beacon Street, 21st Floor
Boston, MA 02108
Tel: (617) 423-0400
Dated: March 11, 2009 Fax: (617)556-8985
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