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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS
(Eastern Division)

Debtor.

)
In re: )
) Chapter 11
MODERN CONTINENTAL )
CONSTRUCTION CO., INC., ) Case No. 08-14558 (WCH)
)
)
)

DEBTOR’S OBJECTION TO PROOF OF CLAIM
NO. 108 FILED BY GANNETT FLEMING, INC.

Modern Continental Construction Co., Inc. (the “Debtor”), pursuant to Section 502 of the
United States Bankruptcy Code (the “Bankruptcy Code™), Rule 3007 of the Federal Rules of
Bankruptcy Procedure, and Massachusetts Local Bankruptcy Rule 3007-1, objects to claim No.
108 (the “Claim”) filed by Gannett Fleming, Inc. (the “Claimant™) and requests entry of an order
disallowing and expunging the Claim. In further support of this objection, the Debtor
respectfully avers as follows:

JURISDICTION AND VENUE

1. This Court has jurisdiction to entertain this objection pursuant to 28 U.S.C. §§
157 and 1334. This objection is a core proceeding pursuant to 28 U.S.C. 157(b)(2)(B).
2. Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.
BACKGROUND
3. On June 23, 2008 (the “Petition Date”), the Debtor filed a voluntary petition for
relief under Chapter 11 of the Bankruptcy Code in this Court. Since the bankruptcy filing, the
Debtor has managed its financial affairs and remained in possession of its property as a debtor-

in-possession pursuant to §§ 1107 and 1108 of the Bankruptcy Code.
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4. On July 2, 2008, the Office of the United States Trustee appointed an official
committee of unsecured creditors (the “Committee”). The Committee has retained counsel.

5. On July 11, 2008, the Court entered an Order granting the Motion by Debtor and
Debtor-in-Possession For Entry of Order Fixing Bar Dates and Approving Form of Notice, and
established August 22, 2008 as the deadline for any individual or entity to file a proof of claim
against the Debtor’s estate, and December 22, 2008 as the deadline for governmental units to file
a proof of claim against the Debtor’s estate. These bar dates were extended only for certain
creditors on account of the Debtor’s amendment of its bankruptcy schedules. All bar dates for
the filing of proofs of claim have expired.

6. On August 22, 2008, the Claimant filed the Claim. The Claim relates to cross
claims brought against the Debtor in connection with the following lawsuits: (a) DelValle v.

Bechtel Corp., Suffolk Superior Court Case no. 06-3654-H, and (b) Commonwealth of

Massachusetts v. Bechtel Corporation f/k/a Bechtel Civil Inc. and Bechtel Civil & Materials,

Inc., Suffolk Superior Court Case no. 06-04933-BLS (collectively the “Lawsuits™). The
Claimant’s cross claims in the Lawsuits sought, among other things, indemnification to the full
extent of any recovery awarded against the Claimant, and contribution if the Claimant was found
liable to the plaintiffs for any amount in excess of its pro-rata share of any damages to the
plaintiffs. A copy of the Claim is attached as Exhibit A.

BASIS FOR OBJECTION

7. The Debtor served as the largest contractor (in terms of the dollar amount of
contracts awarded), on the historic “Big Dig” Central Artery/Tunnel project in Boston,
Massachusetts (the “CA/T Project”). The CA/T Project was constructed through many separate

contracts. The Debtor was the general contractor on many of those contracts. The Debtor
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subcontracted with various parties, including the Claimant, to provide goods and services
necessary to perform its contracts on the CA/T Project. Included in many of these subcontracts
were warranties and guaranties of the subcontractors of, among other things, the quality and
merchantability of the goods and services provided by the subcontractors. Disputes arose
between and among the Debtor, certain subcontractors and suppliers, including the Claimant, and
the Commonwealth of Massachusetts (through various governmental agencies) respecting (a) the
payment of claims and liability for alleged breaches of contract and property damage arising
from the work on the CA/T Project and (b) the July 10, 2006 concrete ceiling collapse in the I-90
connector tunnel. Among the actions commenced as a result of these disputes were the Lawsuits
listed in the Claim, which include the cross-claims brought by the Claimant.

8. In December 2008, the Court approved numerous interrelated settlements of the
complex litigation involving, among others, the Debtor, the Commonwealth of Massachusetts,
and the CA/T Claimants arising from various disputes related to the CA/T Project. In connection
with those settlements, the Commonwealth of Massachusetts and the Claimant, among other
things, granted a release of its cross claims against the Debtor and the Debtor’s estate in
connection with both Lawsuits. Accordingly, the Claim should be disallowed and expunged in
its entirety.

RESERVATION OF RIGHTS

9. This objection describes a specific, limited objection to the Claim. Accordingly,
the Debtor reserves the right to: (a) supplement this objection and/or file additional objections to
the Claim on any basis; (b) file additional objections to any other claims against the Debtor,
including any administrative claims, secured claims, priority claims and non-priority unsecured

claims; and (c) file an affirmative lawsuit or action against any party based on any and all causes
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of action or choses in action, including, without limitation, avoidance actions under Sections
544, 547, 548, 549, 550 and 553.
NoTICE

10. A copy of this objection is being served upon: (i) the Claimant, (ii) the Office of
the United States Trustee, (iii) counsel to the Committee, and (iv) all parties who have requested
notice pursuant to Bankruptcy Rule 2002. Service of this objection in this manner therefore
complies with Bankruptcy Rules 2002 and 3007.

WHEREFORE, the Debtor respectfully requests that this Court enter an order: (a)
sustaining the objection and disallowing and expunging the Claim in its entirety; and (b) granting
to the Debtor such other and further relief as the Court deems just and proper in the
circumstances.

Respectfully submitted,

MODERN CONTINENTAL
CONSTRUCTION COMPANY, INC,,

By its attorneys,

/s/ Christian J. Urbano

Harold B. Murphy, BBO #326610

D. Ethan Jeffery, BBO #631941
Christian J. Urbano, BBO #644471
Hanify & King, Professional Corporation
One Beacon Street, 21st Floor

Boston, MA 02108

Tel: (617) 423-0400

Fax: (617) 556-8985

Dated: July 8, 2009 Email: cju@hanify.com
::ODMA\PCDOCS\DOCS\533201\1
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IN RE: MODERN CONTINENTAL CONSTRUCTION CO., INC.
BANKRUPTCY NO. 08-14558 (WCH)

EXHIBIT A TO

DEBTOR’S OBJECTION TO PROOF OF CLAIM NO. 108 FILED BY
GANNETT FLEMING, INC.
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UNITED STATES BAN <RUPTCY COURT District of Massachusets

PROOF OF CLAIM

Name of Debtor
Modern Continental Cons:ruction Co., inc.

Case Nember

08-14558-WCH

NOTE. Tius form showd not be wsed o make a claam for an sdmmistrao

admunstrative expense mav be jlivd pursuant o 1 LSO 8503

vense arising after the commencement of the case A request for payment of an

Name of Creduor (the person or other entity to whom the debtor owes money or property ).
Gannett Fleming, Inc.

i Check this box 1o indicate that this
claim amends @ previously filed

Name and address where notiee. should be sent
cio Thomas F. Matier, P. 2., Griesinger, Tighe & Matftei LLP
176 Federal Sireet, Bostn, MA 02110

Teiephone numiber

{8173 542-9900

claim

Court Clagim Number:
(] known)

Fried on

Name and address where pavme it siauid be sent (1F different rrom abover.

ephone number.

Check this box if v
anvone else has filed a proo
refating to your chinm - Anach copy of’
stutement giving particoiars

Check this bax 1 vou are the debiot
or trustee in this case

I. Amount of Claim as of Dat: Case Filed: $ Unge:ggin

all or part of vour claim is secared. complete stein 4 below: however if all of yow clasm s unsecured. do not complete
fem 4.

Iradl or pent of vour clagm s en stled o prionty. complete nem 3

¥ Check this hox if claim meiu ies mierest or other charges in additon W the poncipai amount of claim - Attach wemized
statement of interest or chary os.

Amonnt of Clatm Entitled to
Priority under 11 U.S.C. §507¢a). If
any portion of your claint falls in
one of the following categories.
check the box and state the
amount.

w

Specify the priority of the clam

i Domestic support obliganions under

1

Basi
1oey

for Claim: oee ExNibits A through C, attached and incorporated

P

mstucuon W2 onrever: tside ) horein hy thic refarence

1T US.COES0TaX 1A or () 1)(B)

[

Last four digits of any nuriber by which creditor identifies debtor:

3a. Debtor may have scoeduled account as:

{See wstucuon #3a 0 reverse side.)

. Wages. salaries. or commissions (up
to $10.950% ) carned withim 180 days
hetore filing of the bankrume
petion o; cessation of the debtor’s

A\

4. Secured Claim (See mstruc ton # on reverse side. )
Check the appropriate box i vour cluim ts seeured by a Tien on propeny or a nght of setoff and provide the reguested
miormaaon.

Nature of property or righ: of setoff:
Describe:

i+ Real Estate * Maotor Venieie Other

Value of Property:§ Annual Interest Rate. %

Amount of arrearage and ather charges as of time case filed included in secured claim,

any: S

Basis for perfeciion:

Amount of Secured Clain - § Amount Unsecured: §__

business. winchever s earher - 11
USC 8507 (a)(4)

Contributions o an emplovee beneilt
plan = 11 U.S.C $307 (2)(3)

Ui 1o $2.425* of deposis toward

! se.or rental of property
sces for personal. fa
holduse - 11 USC

nouse
@ax?

(ex or penalties owed o
governmental umis - 1T US ¢ $307
(a)(8)

6. Credits: The amournt of all savments on thus claim has been credited for the purpose of making ts prooi of claim

7. Documents: Altach redacted copies of any documents that support the ciaim, such as promissos
orders. nvoiees, niemized state nents of running «
You may aiso attach @ summar
eurty mterest. You may a

notes. purchase

CCOUNTS. contracts, |udgmcms. moTtaages. and SCCURtY agreements

oviding evidence of perfecton of
redacied” on reverse side )

Atiach redacted copies of documer
<0 attach a summary  {See defintnon of

DO N ND ORIGINAL T OCUMEN
SCANNING,

'S ATTACHED DOCUMENTS MAY Bii DENTROYED A

I¥ the documents are not availe e, picase expiuin.

Other - Spectfv applicehie mare
of LTUSC $307 K )

Amount entitied 1o priority:

S
Ydmownls are subject 1o adiusimeni on
$75 10 and every 3 vears ineredfier s i

[ S S
WO GFT (T T

f
the date of adjustment.

Stgnat.ire: 1 Thing this clatm must si
other 1 2rson auth, ¢ {ije this elaim and st
addres : above  Attach copy of power of attorney_ 1any

Date:

FOR COURT USE ONLY

1
=1

and 3571




Case 08-14558 Doc 999-1 Filed 07/08/09 Entered 07/08/09 16:16:17 Desc Exhibit
Case 08-14558 Claim 108-1 Filb4 0833708 °ec Main Document  Page 2 of 19

Exhibit A
(o the Proof of Claim of Gannett Fleming. Inc.)

Creditcr Gannett Fleming, Inc. ("Gannett™) and debtor Modern Continental Construction
Co.. Inc. ("Macdern™). both are named as defendants in two lawsuits currently pending in the
Massachusetts (Suffolk County) Trial Court. Superior Court Division. Those lawsuits are
captioned as follows:

I. De Valle. et al. vs. Bechtel Corp. et al.. No. 06-3634-H
2. Conmonwealth of Massachusetts. et al. vs. Bechtel Corporation f/k/a Bechtel Civil
Inc. and Bechtel Civil & Minerals, Inc.. et al.. No. 06-04933-BLS

Gannett has fi ed cross-claims against Modern in both lawsuits seeking (1) indemnification to the
full extent of zny recovery awarded the plaintiffs against Gannett. and (2) contribution if Gannett
1s found liable to the plaintiffs for any amount in excess of Gannett’s pro rata share of any
damages to the plaintiffs. Prejudgment and postjudgment inierest on the cross-claims are
provided by G. L. ¢. 231. §§ 6B. 6C. 6H.

A true copy of Gannett’s cross-claims in civil action 06-3654-H. dated January 11. 2007,
is attached as Zxhibit B. A true copy of the document containing Gannett’s cross-claims in civil
action 06-049::3-BLS. dated September 17, 2007. is attached as Exhibit C.

(ranne 1 reserves the rights 1o modify. amend. or supplement this Proof of Claim at any
time: the rights reserved include but are not limited to the rights to make modifications.
amendments. .nd supplements relating to the amounts owed.
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EXHIBIT B
COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT

ANGEL DEL VALLE and RAQUEL IBARRA
MORA. Co-Adiamistrators of the Estate of
MILENA DEL JALLE. and ANGEL
DEL VALLE, Individually,
Plainuff ,
\ CIVIL ACTION NO. 06-3654
BECHTEL CORP., PARSONS BRINCKERHOFF,
QUADE & DO JGLAS. INC., BECHTELY
PARSONS BR'NCKERHOFF, MODERN
CONTINENTA L CONSTRUCTION CO.,
WALSH CONSTRUCTION CO. OF ILLINOIS,
GANNETT FL 3MING, INC., MASSACHUSETTS)
TURNPIKE AUTHORITY. HDR, INC,, )
POWERS FAS FTENERS. SIKA CORPORATION, )
NEWMAN RENNER COLONY, LLC, SIGMA )
ENGINEERS INTERNATIONAL, INC., )
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)

CONAM. INC , and HINTB CORPORATION,
Defend ints.

GANNETT FLEMING, INC.’S ANSWER AND AFFIRMATIVE DEFENSES TO THE
SECONI AMENDED COMPLAINT. CROSS-CLAIMS. AND JURY DEMAND

Defend int Gannett Fleming, Inc. (“Gannett Fleming”), pursuant to Mass. R. Civ. P.
Rules 8 and 12. hereby responds to the Second Amended Complaint filed by plaintiffs Angel Del
Valle and Raq el Ibarra Mora, Co-Administrators of the Lstate of Milena Del Valle. and Angel
Del Valle, ind vidually (collectively, the “plainuffs”).

FIRST DEFENSE

1. Paragraph | of the Second Amended Complaint 1s descriptive of the action and. as

such, requires no response. To the extent that Gannett Fleming is required to respond, it asserts
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that the Second Amended Complaint speaks for itself, and otherwise denies the allegations set
forth in Paragraph 1 of the Second Amended Complaint.

THE PARTIES

[

Sannett Fleming is without knowledge or information sufficient to admit the
allegations con ained in Paragraph 2 of the Second Amended Complaint.

3. Jannett Fleming denies that Bechte] Corporation (“Bechtel™) was a builder of the
Central Artery Tunnel (the “CA/T Project”). Gannet Fleming is without knowledge or
information su ficient 1o admit that Bechiel, as opposed 1o B/PB (as hereinafter defined), acted as
corporate engireer, project manager, designer, and/or planner of the CA/T Project. Otherwise.
Gannett Flemir.g admits the remaining allegations contained in Paragraph 3 of the Second
Amended Comr plaint.

4. Gannett Fleming denies that Parsons Brinckerhoff Quade and Douglas, Inc.
(“Parsons”) wes a builder of the CA/T Project. Gannet Fleming is without knowledge or
information su ficient to admit that Parsons, as opposed to B/PB (as hereinafier defined), acted
as corporate e1 gineer, project manager, designer, and/or pianner of the CA/T Project. Otherwise,
Gannett Fiemi g admits the remaining allegations contained in Paragraph 4 of the Second
Amended Con plaint,

3. Gannett Fleming admits that Bechtel/Parsons Brinckerhoff (“B/PB”) was the
management ¢ nsuliant for the CA/T Projzect and denies the remaining allegations contained in

Paragraph 3 o the Second Amended Complaint 1o the extent they are inconsistent with the terms

oft

o

PR con e

3
R
j5°]
@]
e
-
el
i
)
=

6. Gannett Fleming admits the aliegations contained in Paragraph 6 of the Second

Amended Cor iplaint, except that it is without knowledge or information as to whether the

to
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Commonwealtt of Massachusetts — or any agency or department of the Commonwealth of
Massachusetts - also provided oversight for the CA/T Project.

Gannett Fleming admits that Modern Continental was the general contractor for
Construction Contract CO9B2. and otherwisc states that it is without knowledge or information
sufficient to adnit the remaining allegations contained in Paragraph 7 O_f the Sccond Amended
Complaint.

8. Jannett Fleming is without knowledge or information sufficient to admit the
allegations con ained in Paragraph 8 of the Second Amended Complaint.

9. Sannett Fleming admits that it has offices located at 150 Wood Road m Braintree.
Massachusetts. and further states that it is a Delaware corporation. Gannett Fleming admits that.
pursuant 1o a vritten contract with the Massachusetts Highway Department (“MHD™), and in
accordance wi h design directives issued by B/PB, the MHD, and the MTA, it provided certain
design service: concerning the “tunnel finishes,” including design services related to the
suspended ceil ng system constructed as part of the Central Artery/Tunnei in Section 4A2, and
otherwise Gannett Fleming denies the remaining allegations contained in Paragraph 9 of the
Second Amen led Complaint.

10. Gannett Fleming is without knowledge or information sufficient to admit the

5

allegations cortained in Paragraph 10 of the Second Amended Complaint.
1L Gannert Fleming is without knowledge or information sufficient to admit the
allegations co itained in Paragraph 11 of the Second Amended Complaint.

12, Gannett Fleming is without knowledge or informarion sufficient to admit the

allegations cotained in Paragraph 12 of the Second Amended Complaint.

LS
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13, ¢ranneut Fleming is without knowledge or information sufficient to admit the
allegations conained in Paragraph 13 of the Second Amended Complaint.
4. <Jannett Fleming 1s without knowledge or information sufficient to admit the

allegations con ained in Paragraph 14 of the Second Amended Complaint.

.___
h

Sannett Fleming is without knowledge or information sufficient to admit the
allegations con ained in Paragraph 15 of the Second Amended Complaint.

16. Jannett Fleming 1s without knowledge or information sufficient to admait the
allegations con.ained in Paragraph 16 of the Second Amended Complaint.

THE ACCIDENT

17. Sannett Fleming 1s without knowledge or information sufficient to admit the
allegations contained in Paragraph 17 of the Second Amended Complaint, and therefore, denies
the same.

18. Jannett Fleming 1s without knowledge or information sufficient to admit the
allegations cor:ained in Paragraph 18 of the Second Amended Complaint, and therefore, denies
the same.

19. Gannett Fleming admits that, on July 10, 2006, a motor vehicle in which Milena
Del Valle and Angel Del Valle were traveling in the 1-90 Connector Tunnel was struck by a
porton of the re-cast concrete ceiling in said tunnel; otherwise, Gannett Fleming is without
knowledge or nformation sufficient to admit the allegations contained in Paragraph 19 of the
Sccond Amended Complaint, and therefore, denies the same.

20. Gannertt Fleming is without knowledge or information sufficient to admit the
allegations cor tained in Paragraph 20 of the Second Amended Complaint, and therefore. denies

the same.
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21 Jannett Fleming is without knowledge or information sufficient to admit the
allegations contained in Paragraph 21 of the Second Amended Complaint. and therefore, denies
the same.

22 SJannett Fleming 1s without knowledge or information sufficient to admit the
allegations corained in Paragraph 22 of the Second Amended Complaint, and therefore, denies

the same.

TUNNEL CEILING DESIGN AND CONSTRUCTION

(U]

Sannett Fleming admits that the Central Artery was replaced with a tunnel under
the City of Borton, the Zakim Bunker Hill Bridge was constructed, and 1-90 was extended to
Logan Airport as part of the CA/T Project.

24, Gannett Fleming admits that B/PB performed numerous services for the CA/T
Project, but 1s vithout knowledge or information sufficient to admit the remaining allegations
contained in Piragraph 24 of the Second Amended Complaint.

25. Gannen Fleming admits that B/PB performed numerous services for the CA/T
Project. but 1s wvithout knowledge or information sufficient to admit the remaining allegations
contained in Paragraph 235 of the Second Amended Complaint. Gannett Fieming denies that it
was part of a “3ig Dig Management Consortium.”

26. Gannett Fleming admits that the ceiling in the 1-90 Tunnel is made up of the
“onginal” wnnel cetling and a lower suspended or drop ceiling, and otherwise denies the
remaining alle zations contained in Paragraph 26 of the Second Amended Complaint.

27 Gannett Fleming admits that the topside of the suspended ceiling forms the floor
of the exhaust plenum, which is used as part of the tunnel ventilation system, and otherwise

denies the remaining allegations contained in Paragraph 27 of the Second Amended Complaint.

h
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28, Gannett Fleming denies the allegations contained in Paragraph 28 of the Second
Amended Comlaint.

29, trannett Fleming denies the allegations contained in Paragraph 29 of the Second
Amended Comlaint.

30. Jannett Fleming denies the allegations contained in Paragraph 30 of the Sccond
Amended Comblaint.

31 Jannett Fleming denies the allegations contained in Paragraph 31 of the Second
Amended Com»laint.

32 annett Fleming denies the allegations contained in Paragraph 32 of the Second

Amended Complaint.

2
3

sannett Fleming denies the allegations contained in Paragraph 33 of the Second

(B

Amended Comnlaint.
34. Jannett Fleming denies the allegations contained in Paragraph 34 of the Second

Amended Corm plaint.

2

5. Sannett Fleming denies the allegations contained in Paragraph 35 of the Second

[WS]
th

Amended Con plaint.

36. Sannett Fleming denies the allegations contained in Paragraph 36 of the Sceond

Amended Con plaint.

[BF]

Gannett Fleming denies the allegations contained in Paragraph 37 of the Second
Amended Con plaint.

ALLEGEDLYI UNSAFE USE OF BOLTS

38 Gannett Fleming denies the allegations contained 1n Paragraph 38 of the Second

Amended Con plaint.

6
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s

39, Gannett Fleming denies the allegations contained in Paragraph 39 of the Second
Amended Comnlaint.

0. yannett Fleming denies the allegations contained in Paragraph 40 of the Second
Amended Comblaint.

41. Sannett Fleming denies the allegations contained in Paragraph 41 of the Second
Amended Com»laint.

42, Jannett Fleming denies the allegations contained in Paragraph 42 of the Second
Amended Comolaint.

43. Jannett Fleming denies the allegations contained in Paragraph 43 of the Second
Amended Comr nlaint.

44, Tannett Fleming denies the allegations contained in Paragraph 44 of the Second
Amended Cormr plaint.

45, Gannett Fleming denies the allegations contained in Paragraph 45 of the Second
Amended Con.plaint.

[ALLEGEDLY] UNSAFE USE OF EPOXY

16. Gannett Fleming denies the allegations contained in Paragraph 46 of the Second
Amended Con:plaint.

47, Gannett Fieming denies the allegations contained in Paragraph 47 of the Second
Amended Corplaint.

48. Gannet Fleming denies the allegations contained in Paragraph 48 of the Second

bl

£

19. Gannett Fleming denies the allegations contained in Paragraph 49 of the

wn
C
O

ond

Amended Corplaint.

=]
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50.  Gannett Fleming denies the allegations contained in Paragraph 50 of the Second

Amended Comnlaint,

4]

Sannett Fleming denies the allegations contained in Paragraph 31 of the Second
Amended Com slaint.
52. Jannett Fleming denies the allegations contained in Paragraph 32 of the Second

Amended Comiaint.

IALLEGEDLY] UNSAFE STEEL HANGERS

53. Sannett Fleming is without knowledge or information sufficient to admit the
allegations corained in the first sentence of Paragraph 33 of the Second Amended Complamt.
and therefore. - icnies the same. Gannett Fleming admits that concrete from the tunnel ceiling fell
onto the Del Valle™s car, states that it is without knowledge or information sufficient to admit the
cause or cause - of that occurrence, but specifically denies that the occurrence resulted from
improper desi n or other negligence or failure on the part of Gannett Fleming; Gannett Fleming
otherwise denizs the allegations contained in the second sentence of Paragraph 33 of the Second
Amended Con plaint.

54, Gannett Fleming denies the allegations contained in Paragraph 54 of the Second
Amended Corplaint.

53, Gannet: Fleming denics the allegations contained in Paragraph 55 of the Second
Amended Cor iplaint.

56. Gannett Fleming denies the allegations contained in Paragraph 56 of the Second

Amended Coraplaint.
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COUNT I(G)
(WRONGFUL DEATH - NEGLIGENCE)

58.  Crannett Fleming repeats its responses to Paragraphs 1 through 57 of the Second
Amended Comizlaint as if fully set forth herein. Gannett Fleming further swies that the
allegations contained in Counts I (A) - (F) and (H) - (P) of the Second Amended Complaint are
not directed at Gannett Fleming, and therefore, no response is required to those allegations.

59.  Gannett Fleming denies the allegations contained in Paragraph 39 of the Second
Amended Comnlaint.

60.  jannett Fleming denies the allegations contained in Paragraph 60 of the Second
Amended Comblaint.

61.  annett Fleming denies the allegations contained in Paragraph 61 of the Second
Amended Comblaint.

COUNT II(G

(WIZONGFUL DEATH - GROSS NEGLIGENCE, RECKLESSNESS,
AND WILLFUL AND WANTON MISCONDUCT)

62. Jannett Fleming repeats its responses 1o Paragraphs 1 through 61 of the Second
Amended Conzalaint as if fully set forth herein. Gannett Fleming further states that the
allegations con ained in Counts 11 (A) - (F) and (H) - (P) of the Second Amended Complaint are
not directed at Jannett Fleming. and therefore. no response is required to those allegations.

63. Sannctt Fleming denies the allegations contained in Paragraph 03 of the Second
Amended Comnlaint.

64. Jannett Fleming denies the allegations contained in Paragraph 64 of the Second

Amended Comr plaint.
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COUNT HI(G)

(SURVIVAL CLAIMS - PAIN AND SUFFERING)
035. Gannett Fleming repeats its responses to Paragraphs 1 through 64 of the Second
Amended Comlaint as if fully set forth herein. Gannett Fleming further states that the

allegations con ained in Counts 1T (A) - (F) and (1) — (P) of the Second Amended Complaint

are not directec at Gannett Fleming. and therefore. no response is required to those allegations.
00. Jannett Fleming denies the allegations contained in Paragraph 66 of the Second

Amended Complaint.

fol
-]

V7. Jannett Fleming denies the allegations contained in Paragraph 67 of the Second
Amended Comr nlaint.
COUNT IV
(BREACHES OF WARRANTIES)

08. Gannett Fleming repeats its responses to Paragraphs 1 through 67 of the Second
Amended Comnplaint as if fully set forth herei.

69. The allegations contained in Paragraph 69 of the Second Amended Complaint are
not direeted at Gannett Fleming, and therefore. no answer is required.

70. The allegations contained in Paragraph 70 of the Second Amended C omplaini are
not directed at Gannett Fleming, and therefore, no answer is required.

71 The allegations contained in Paragraph 71 of the Second Amended Complaini are
not directed at Gannern Fleming. and therefore, no answer is required.

) ) , X . ,,1 . T Ja
e “ .y 4 ‘ 4 oA L. 1 o * 1 ,_‘ ‘1’\!"“'\ (‘f‘ 2ke) I|I1V )T’f
alignarions contained in Paracraph 72 of the Second wed Comy

not directed at Gannett Fleming. and therefore, no answer 1s required.

10
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73, “’he allegations contained in Paragraph 73 of the Second Amended Complaint are
not directed at Gannett Fleming, and therefore. no answer 1s required.

74 “he allegations contained in Paragraph 74 of the Second Amended Complaint are
not directed at (rannett Fleming, and therefore. no answer 1s required.

75. "he allegations contained in Paragraph 75 of the Second Amended Complaint are
not directzd at Gannett Fleming, and therefore, no answer is required.

COUNT V(G)
(NEGLIGENCE CAUSING PERSONAL INJURY)

76. Jannett Fleming repeats its responses to Paragraphs 1 through 75 of the Second
Amended Compblaint as if fully set forth herein. Gannett Fleming further states that the
allegaiions con ained in Counts V (A) — (F) and (H) -- (P) of the Second Amended Complaint are
not directed at Jannett Fleming, and therefore, no response is required to those allegations.

77. Sannett Fleming denies the allegations contained in Paragraph 77 of the Sccond
Amended Comr nlaimt.

78. Gannett Fleming denies the allegations contained in Paragraph 78 of the Sccond
Amended Conrplaint.

79. Sannett Fleming denics the allegations contained in Paragraph 79 of the Second
Amended Con plaint.

SECOND DEFENSE

The Ccmplaint fails to state a claim upon which relief may be granted.

THIRD DEFENSE

The pleinuffs’ claims are barred by the statute of repose.
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FOURTH DEFENSE

The loss2s sustained by the plaintiffs were the result of conduct of persons or entites
over whom Gar nett Fleming had no control or responsibility. and for whose conduct Gannett
Fleming is thus not habie,

FIFTH DEFENSE

Gannett Fleming acted with the proper degree of attention, reasonable care and to the best
oi 11s skitl and imowledge.

SIXTH DEFENSE

Gannen Fleming exercised due care at all tumes and, therefore, the plaintiifs cannot show
that Gannett F1:ming was negligent in any respect,

EVENTH DEFENSE

To the «xtent Gannett Fleming had a duty to the plainuiffs, it fully and completely
satisfied it.

EIGHTH DEFENSE

The plz ntiffs” claims are barred because their injuries were caused by the intervening
and/or superseding acts of third persons for whom Gannett Fleming is not liable.

NINTH DEFENSE

The plaintiffs” claims are barred because the acts or omissions of Gannett Fleming were
not the fegal or proximate cause of any damage to the plamuffs.

TENTH DEFENSE

claims are barred because the plaintiffs have not been damaged as a result

of any act or a:assion of Gannett Fleming.
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CROSS-CLAIMS OF GANNETT FLEMING

Gannent Fleming, Inc. hereby asserts the following cross-claims for indemmification and
contribution:

L ciannett Fleming 1s a corporation dul\ organized pursuant to the faws of Delaware

and registered 1 perform business i the Commonweaith of Massachusetts with an office located
at 150 Wood Road 1n Braintree, Massachusetts.

2. Jlassachusetts Tumpike Authority ("MTA”). is a quasi-public authority with
offices located u the State Transportation Building, 10 Park Plaza, Suite 4160, Boston,
Massachusetts. The MTA s a defendant 1n this action.

3. viodern Continental Construction Co. (“Modem”) is a Massachusetts corporation
with 1ts principal place of business in Cambridge, Massachusetts. Modern is a defendant in this

acton.

NN

3echtel Corp. (“Bechtel”) 1s a corporation duly organized by law with its
principal place of business in the State of California. Bechtel is a defendant in this action.

5. 2arsons Brinckerhofi Quade & Douglas, Inc. (“Parsons™) is a corporation duly
organized by It w with 1ts principal place of business in the State of New York. Parsonsisa
defendant in this acuon.

0. 3echtel/Parsons Brinckerhoff (“B/PB™) 1s a joint venture between Bechiel and
Parsons and has its principal place of business in Boston, Massachusetts. B/P13 15 a defendant in
this acton.

X o
/. Walsh Construction Co

organized by law with its principal place of business in the State of Tlhinois. Walsh 1s a

defendant in th is action.

—_—
0
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8. JIDR. Ine. (“*HDR™) is a corporation duly organized by law with its principal
nlace of busine s in the State of Nebraska. HDR is a defendant in this action.

9. ‘ower Fasteners (“Powers”) is a corporation duly organized by law with its
principal place of business in the State of New York. Powers is a defendant in this action.

10. Sika Corporation (*Sika”) is a corporation duly organized by law with its
principal place of business in the State of New Jersey. Sika is a defendant in this action.

11 Newman Renner Colony, LLC (“NRC™) was a corporation duly organized by law
with its princip al place of business in the Commonwealth of Massachusetts. NRC is a defendam
In this action.

12, Newman Associates, Inc. ("Newman”) is a corporation duly organized by law
with its princijal place of business in the Commonwealth of Massachusetts. Newman is a
defendant in t is action.

13. enner Colony. LLC (“Renner”) is a corporation duly organized by law with its
principal placc of business in the Commonwealth of Massachusetts. Renner 1s a defendant in
this action.

14. Sigma Engineering International, Inc. (“Sigma”) is a corporation duly organized
by law with it principal place of business in the State of Rhode Island. Sigma is a defendant 1n
this action.

is. ConAm, Inc. (“ConAm™) is a corporation duly organized by law with 1ts principal
place of busirzss in the State of New Jersey. ConAm is a defendant in this action.

16, HNTE Corporation (“HNTB™) is a corporation duly organize

by law with i
3

principal plac: of business in the State of Missouri. HNTB is a defendant in this action.
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7. The plaintiffs in this action allege that the above-listed cross-claim defendants.
among others, nzgligently and wrongfully caused the death of Milena Del Valle, and caused
Angel Del Valle to suffer personal and emotional injurics.

18.  Gannett Fieming 1s in no way responsible for any injuries suffered by the
plaintiffs.

19. "o the extent Gannett Fleming is found liable for some or all of the plaintiffs’
injuries, Ganne : Fleming is entitled to indemnification from the cross-claim defendants.

20. "o the extent that Gannett Fleming is found liable to the plaintiffs in an amount
exceeding Gannett Flemings’ pro rata share of the plaintiffs’ damages, Gannett Fleming is

entitled to cont-ibution from the cross-claim defendants.

COUNT I - INDEMNIFICATION

21 Jannett Fleming repeats and realleges the allegations made in Paragraphs 1

through 11 of i s cross-claims as if fully set forth heremn.
22 3y reason of the foregoing, Gannetl Fleming 1s entitled to indemnification from

the cross-clain defendants 1o the full extent of any recovery awarded the plaintiffs against

=}

Gannett Flemir.g.

COUNT 11 - CONTRIBUTION

23 Jannett Fleming repeats and realleges the allegations made in Paragraphs 1
through 13 of i:s cross-claim as if fully set forth herein.
24, By reason of the foregoing, Gannett Fleming 1s entitled 1o contribution from the

NN Ly . . -t Y marvatt Tl imer s £ PR TR T T SR SRR N oS
cross-claim de endants to the extent that Gannett Fleming if found liable to the plaimtffs for any

']

amount in exc: ss of Gannett Flemings® pro rata share of any damages award to the plaintiffs.

—
th
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WHEREFORE, Gannett Fleming respectiully requests. that the Court enter a judgment
in its favor dismissing all Counts of the Second Amended Complaint, awarding Gannett Fleming
recovery in inde mnification and contribution in an amount to be determined, awarding Gannett
Fleming its costs and attorney’s fees, and granting Gannett Fleming such other relief as the Court
deems just and roper.

JURY DEMAND

Gannett Fleming requests a trial by jury on all issues so triable.

Respectfully submitted,
GANNETT FLEMING. INC,,

By its attomeys,

Thomas F. Maffei, P£. (BBO#313220)
Sara Jane Shanahan {BBO#567837)
Scott McConchie ( 8%634127)
Griesinger, Tighe & Maffei, LLP

176 Federal Street

Boston. Massachusetts 02110

(617) 542-9900 (iclephone)

(617) 542-0900 (facsimile)

Dated: Januar: 11, 2007

ha hat & frue copy

16
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GRIESINGER, TIGHE & MAFFEL LLP.
Attorneys at Law
176 Federal Street
Boston, Massachusetts 02110

TELEPHONE (617} 5:42-9900
FACSIMILE (617) 5.42-0600

Thomas F. daffel
(617} 542- 900

August 22, 2008

By Hand

Clerk of Court

United States Bankruptey Court

FIOT Tho nas P. O'Neill Federal Office Bldg.
10 Causervay Street

Boston, MA 02222-1074

Re: Inre; Modern Continental Construction Co.. Inc.
Chapter 11 Case No. 08-14558-WCH

Dear Sir o r Madam:

L closed for filing in the above-referenced matter. please {ind the Proof ot Claim
of Gannet: Fleming. Inc, and attached exhibits.

T1ank vou for vour attention to this filing,

Very wruly vours.

Thomas F. Maffei, P.C:

THM
Enclosure
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS
(Eastern Division)

)
Inre: )
)
MODERN CONTINENTAL ) Chapter 11
CONSTRUCTION CO., INC.,, )
) Case No. 08-14558 (WCH)
Debtor. )
)
CERTIFICATE OF SERVICE

I, Christian J. Urbano, hereby certify that on July 8, 2009, I caused a copy of the Debtor’s
Objection to Proof of Claim No. 108 Filed by Gannett Fleming, Inc. to be served by this Court’s
CM/ECF System and/or by first-class mail, postage prepaid on the persons and entities listed on
the attached Service List.

Dated: July 8, 2009 [s/ Christian J. Urbano

534272-v1 Christian J. Urbano (BBO #644471)
HANIFY & KING, Professional Corporation
One Beacon Street, 21st Floor
Boston, MA 02108
Tel:  (617) 423-0400
Fax: (617) 556-8985

(Counsel to the Debtor)
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Modern Continental Construction Co.. Inc.
Case Number: 08-14558 (WCH)

Service List
Doc. #: 504271

VIA ECF

Eric K. Bradford, Esq. and Paula Bachtell
Office of the United States Trustee

10 Causeway Street

Boston, MA 02222

Email: Eric.K.Bradford@usdoj.gov
paula.bachtell@usdoj.gov

Michael J. Fencer, Esq. and Steven C. Reingold, Esq.
Jager Smith, PC

One Financial Center

Boston, MA 02111

Email: mfencer@jagersmith.com
sreingold@jagersmith.com

(Counsel to Official Committee Of Unsecured Creditors )

Paul O’Donnell III, Esq.
Jennifer V. Doran, Esq.
Hinckley, Allen & Snyder LLP
28 State Street

Boston, MA 02109

Email: jdoran@haslaw.com
(Special Counsel to the Debtor)

Jonathan K. Bernstein, Esq.
Bingham McCutchen LLP
One Federal Street

- Boston, MA 02110-1726

Email: jon.bernstein@bingham.com
(Counsel to the Bank of America, N.A., Sovereign Bank, and Keybank

National Association, Nationwide Life Insurance Company, Nationwide Life
and Annuity Insurance Company, Provident Life and Accident Insurance
Company and The Paul Revere Life Insurance Company)

Stewart F. Grossman, Esq.

Pamela A. Harbeson, Esq.

Looney & Grossman

101 Arch Street

Boston MA 02110

Email: sgrossman@lgllp.com; pharbeson@lgllp.com

(Counsel to Newman Associates, Inc.)

Page 2 of 5

Matthew J. Iverson , Esq. and Michael D. Vhay, Esq.

DLA Piper USLLP

33 Arch Street, 26th Floor

Boston, MA 02110

(Local Counsel to St. Paul Fire and Marine Insurance Company, as Surety Lender
Agent for Seaboard Surety Company, St. Paul Fire and Marine Insurance Compan)y
St. Paul Guardian Insurance Company, St. Paul Mercury Insurance Company, Uni
States Fidelity and Guaranty Company, Fidelity and Guaranty Insurance
Underwriters, Inc. and Fidelity and Guaranty Insurance Company

Michael.vhay(@dlapiper.com
Matthew.iverson@dlapiper.com

Richard Kremen, Esq. and Jodie Buchman, Esq., and Bruce S. Bamnett, Esq.
DLA Piper US LLP

6225 Smith Avenue

Baltimore, MD 21209-3600

Email: richard kremen@dlapiper.com; jodie.buchman@dlapiper.com
(Counsel to St. Paul Fire and Marine Insurance Company, as Surety
Lender Agent for Seaboard Surety Company, St. Paul Fire and Marine
Insurance Company, St. Paul Guardian Insurance Company, St. Paul
Mercury Insurance Company, United States Fidelity and Guaranty
Company, Fidelity and Guaranty Insurance Underwriters, Inc. and
Fidelity and Guaranty Insurance Company)

Hugh J. Gorman, Esq.

Sherin and Lodgen LLP

101 Federal Street

Boston, MA 02110

Email: hjgorman@sherin,com
Fax: 617-646-2222

(Counsel to Lidell Brothers, Inc.)

Jacob Aaron Esher, Esq., Lynne F. Riley, Esq.

Altman Riley Esher, LLP

100 Franklin Street

Boston, MA 02110

Email: esher@are-law.com; riley@are-law.com
(Counsel to Angel Del Valle and Raquel Ibarra Mora, Co-
Administrators of the Estate of Milena Del Valle, and Angel Del
Valle, Individually)

Christopher J. Panos, Esq.

William R. Moorman, Esq.

Craig and Macauley, PC

Federal Reserve Plaza, 600 Atlantic Avenue

Boston MA 02110

Email: panos@craigmacauley.com;

moorman(@gcraigmacauley.com
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Sally Sauer, Esq.

Sauer & Sauer

1410 Providence Highway, Suite 416
Norwood MA 02062

Email: sallysauer@norwoodlight.com
(Counsel to Mass Bay Electrical Corp)

Ryan D. Sullivan, Esq.

Bodoff & Associates, P.C.

225 Friend Street, Suite 704
Boston, MA 02114

Email: rsullivan@bodofflaw.com
(Counsel to American Excelsior Co.)

Thomas A. Dougherty, Esq.

142 Main Street, Suite 402
Brockton, MA 02301

Email: T.TDougherty2@verizon.net
(Counsel to Smyrna Rebar, Inc.)

Scott L. Machanic, Esq. and Holly A. Anderson, Esq.
Cunningham, Machanic, Cetlin, Johnson & Harney, LLP
220 North Main Street

Natick, MA 01760

Email: smachanic@cmlaw.net

(Counsel to Coni Buro)

John P. Connelly, Esq., Robert A. McCall, Esq. and Eric R. LeBlanc, Esq.

Peabody & Arnold, LLP
600 Atlantic Avenue
Boston, MA 02110

Email: mccall@peabodyarnold.com

(Counsel to Powers Fasteners, Inc.)

Roger N. LeBoeuf, Esq.

Heald & LeBoeuf, Ltd.

One Turks Head Place

76 Westminster Street, Suite 600

Providence, RI 02903-2817

Email: mi@healdandleboeuf.com

(Counsel to New England Foundation Co., Inc.)

Anne R. Sills, Esq.

Gregory A. Geiman, Esq.

Segal Roitman, LLP

111 Devonshire Street, 5® Floor
Boston MA 02109

Email: asills@segalroitman.com; ggeiman(@segalroitman.com
(Counsel to Mass. Laborers’ Health & Welfare Fund, et al.)

Patrick J. Sweeney, Esq.

Orlandi & Sweeney, P.C.

The Willard Building

1266 Furnace Brook Parkway, Suite 105
Quincy MA 02169

Email: psweeney@oandspc.com
(Counsel to Franco and Anna DeSimone)
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James P. Ponsetto, Esq., Joseph P. Davis, III, Esq., and Endicott

Peabody, Esq.

Greenberg Traurig, LLP

One International Place

Boston MA 02110

Email: ponsettoj@gtlaw.com; davisjo@gtlaw.com;

Kenneth M. Diesenhof, Esq.

Law Offices of Kenneth M. Diesenhof, PC
142 Main Street, Suite 407

Brockton, MA 02301

Email: ken.diesenhof@verizon.net
(Counsel to Smyrna Rebar, Inc.)

Herbert Weinberg, Esq.
Rosenberg & Weinberg

805 Turnpike Street

North Andover, MA (1845
Email: hweinberg@jrhwlaw.com
(Counsel to David Harper)

Patrick J. Loftus, III, Esq.
9 Park Street, Suite 500
Boston, MA 02108
Email: soxdctr@aol.com

(Counsel to Commerce Insurance Company)

Michael J. Callahan, Esq. and Michael L. Mahoney, Esq.
Mullen & McGourty

52 Temple Place, 4th Floor

Boston, MA 02111

Email: mmahoney@m2esq.com

(Counsel to the Debtor)

Charles A Roberts, Esq.

254 Main Street

P.O. Box 280009

Charlestown, MA 02129

Email: CharlesA.Roberts@juno.com
(Counsel to Architectural Paving & Stone)

Francis A. Shannon, III, Esq.

Shannon Law Associates, Inc.

One Bowdoin Square, 9" Floor

Boston, MA 02114

Email: fashannon@shannonlawassociates.com
(Counsel to City Lights Electrical Co., Inc. and City Lights Electrical Co., Inc./Tri-
State Signal, Inc., A Joint Venture)

Susan N.K. Gummow, Esq.
Clausen Miller P.C.

10 South LaSalle Street
Chicago, IL 60603

Email: sgummow(@clausen.com

(Counsel to National Union Fire Insurance Company of Pittsburgh)
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Joseph G. LaRusso, Esq.
City Hall M-5

One City Hall Square
Boston, MA 02201

Email: joseph.larusso@cityofboston.gov

(Counsel to the City of Boston, MA William F. Sinnott Corporation Counsel)

Catherine M. Campbell, Esq.
Feinberg, Campbell & Zack, P.C.
177 Milk Street, Suite 300
Boston, MA 02109

Email: cme@fczlaw.com

(Counsel to New England Teamsters and Trucking Industry Pension

Funds)

VIA FIRST CLASS MAIL

Internal Revenue Service

Special Procedures Function STOP 20800
P.O. Box 9112

JFK Building

Boston, MA 02203

James Sweeney

Office of the Attorney General
Commonwealth of Massachusetts
One Ashburton Place

Boston, MA 02108

Massachusetts Dept. of Revenue
Bankruptcy Unit

P.O. Box 9564

Boston, MA 02114-9564

Travelers

Attn: Stacy Baral
Account Resolution

One Tower Square

5MN

Hartford, CT 06183-4044

BATG Environmental, Inc.
c/o Michael J. Donato

448 Broadway

Taunton, MA 02780

John McCormack, Esq.

Sloane & Walsh, LLP

3 Center Plaza

Boston, MA 02108

(Counsel to Bechtel/Parsons Brinckerhoff)
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Marshall Newman, Esq.
Newman & Newman, P.C.
One McKinley Square
Boston MA 02109

Email: mfn@newmanlegal.com

(Counsel to Paul Murphy, Trustee of Yensomal Realty Trust)

Gerald Tutor, Esq.

Corrigan, Johnson & Tutor, P. A.
246 Walnut Street, Suite 101
Newton, MA 02460

(Counsel to David Harper)

New England Foundation Co., Inc.
c/o Deirdre O'Neill

One Westinghouse Plaza

Building D

Boston, MA 02136

Commonwealth of Massachusetts

Division of Unemployment Assistance
Bankruptcy Unit, 5th Floor, Attn: Chief Counsel
19 Staniford Street

Boston, MA 02144-2502

John P. Graceffa, Esq., Joseph H. Caffrey, Esq. and Craig E. Rourke, Esq
Morrison Mahoney, LLP

250 Summer Street

Boston, MA 02110

(Counsel to Newman Associates, Inc.)

Testa Corp.

c/o Abdi Behjat

360 Audubon Road
Wakefield, MA 01880

URS Corporation

c/o Andrew P. Botti, Esq.
Donvan Hatem LLP

Two Seaport Lane
Boston, MA 02210
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Lewis S. Rosenbloom, Esq., Mohsin N. Khambati, Esqg.
Peter J. Glor, Esq. Dewey & LeBoeuf, LLP
PO Box 92946 Two Prudential Plaza, Ste. 3700
Pasadena, CA 91109 180 North Stetson Avenue
(Counsel to Automated Switching and Controls, Inc. ) Chicago, IL 60601

(Counsel to Fireman'’s Fund Insurance Company)

Anthony Feeherry, Esq. Charles A. Dale, Esq.
Goodwin Proctor K&L Gates, LLP
Exchange Place One Lincoln Street
Boston MA 02109 Boston, MA 02111

John P. James, Esq. Gannett Fleming, Inc.

Friedman, James & Buchsbaum LLP ¢/o Thomas F. Maffei, Esq.
132 Nassau Street, Suite 900 Griesinger, Tighe & Maffei LLP
New York, NY 10038 176 Federal Street

(Counsel to Carmen D Alessandro and Michael D’Alessandro) Boston, MA 02110
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