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UNITED STATES BANKRUPTCY COURT Hearing Date:  September 14, 2009 at 1:30 p.m.  

EASTERN DISTRICT OF NEW YORK Objection Deadline:  September 9, 2009 at 4:30 p.m.  

 
   
 )  
In re      ) 
      )   
SUFFOLK READY MIX, LLC,  ) Chapter 11 
      ) Case No. 09-75473-REG 
 Debtor.    ) 
      ) 
 
 

APPLICATION OF OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
FOR ORDER AUTHORIZING AND APPROVING RETENTION  

AND EMPLOYMENT OF JAGER SMITH P.C. AS COUNSEL 
 
 
To the Honorable Robert E. Grossman, United States Bankruptcy Judge: 

 The Official Committee of Unsecured Creditors (the “Committee”) of debtor and debtor-

in-possession Suffolk Ready Mix, LLC (the “Debtor”) hereby moves this Court for an order, 

pursuant to Section 1103 of Title 11 of the United States Code (the “Bankruptcy Code”), Rule 

2014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 2014-1 

of the Local Rules for the United States Bankruptcy Court for the Eastern District of New York 

(the “Local Bankruptcy Rules”), authorizing and approving the retention and employment of the 

law firm of Jager Smith P.C. (“Jager Smith”) as counsel for the Committee in the above-

referenced case.  The Committee seeks approval of its retention and employment of Jager Smith 

nunc pro tunc to August 19, 2009, the date on which Jager Smith began rendering services for 

the Committee. 

 The facts and circumstances supporting this application (“Application”) are as set forth 

herein and in the Affidavit of Bruce F. Smith in Support of Application of Official Committee of 

Unsecured Creditors for Order Authorizing and Approving Retention and Employment of Jager 

Smith P.C. as Counsel (the “Smith Affidavit”) submitted herewith. 

Case 8-09-75473-reg    Doc 30    Filed 08/24/09    Entered 08/24/09 14:26:26




 

JS#250283v1 2

 In further support of this Application, the Committee respectfully represents as follows: 

Jurisdiction and Venue 

1. This Court has jurisdiction to consider this Application pursuant to 28 U.S.C. §§ 

157 and 1334.  Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.  This matter is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2). 

2. The statutory predicates for the relief sought herein are Section 1103 of the 

Bankruptcy Code, Bankruptcy Rule 2014, and Local Bankruptcy Rule 2014-1. 

Background 

3. On July 24, 2009 (the “Petition Date”), the Debtor filed a Voluntary Petition for 

relief under Chapter 11 of the Bankruptcy Code.  Since the Petition Date, the Debtor has 

continued in possession of its property and in the management of its business as a debtor-in-

possession pursuant to Sections 1107 and 1108 of the Bankruptcy Code. 

4. On August 12, 2009, the Office of the United States Trustee for the Eastern 

District of New York appointed the Committee.  On August 17, 2009, the Committee selected 

Jager Smith to serve as its counsel. 

Relief Requested 

5. The Committee desires to retain and employ Jager Smith as its counsel.  The 

Committee has determined that Jager Smith has the resources and experience necessary to 

represent it.  Specifically, Jager Smith has substantial experience with complex reorganization 

cases, having represented debtors, official unsecured creditors’ committees, bankruptcy trustees, 

and other interested parties in numerous cases.  Also, Jager Smith maintains an office for the 

practice of law in New York, where the Debtor's case is pending.  The Committee believes that 

the retention and employment of Jager Smith is appropriate and necessary. 
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6. By this Application, the Committee respectfully requests that the Court enter an 

order authorizing the Committee to employ and retain Jager Smith as its attorneys pursuant to 

Section 1103 of the Bankruptcy Code. 

Scope of Employment 

7. The professional services that the Committee expects Jager Smith will be called 

upon to render include, but shall not be limited to, the following: 

a. advising the Committee with respect to its rights, powers, and duties; 
 
b. representing the Committee at hearings and other proceedings, and in all matters 

relating to the Debtor's case; 
 
c. assisting and advising the Committee with respect to its communications with the 

general creditor body regarding significant matters in the Debtor's case; 
 
d. preparing applications, motions, orders, objections, and other documents to be 

filed with the Court with respect to the Debtor's case, and advising the Committee 
with respect thereto; and 

 
e. performing such other legal services as may be required and are deemed to be in 

the interests of the Committee in accordance with its powers and duties. 
 

8. Subject to the Court’s approval of this Application, Jager Smith has indicated that 

it is willing to serve as the Committee’s counsel to perform, inter alia, the services described 

above. 

Jager Smith Does Not Hold or Represent Any Adverse Interest 

9. To the best of the Committee’s knowledge, based upon the Smith Affidavit and 

except as is set forth therein, Jager Smith does not hold or represent any interest adverse to the 

Debtor or its estate, its creditors or any other party in interest, and is a “disinterested person” as 

that term is defined in Section 101(14) of the Bankruptcy Code. 

10. Also, to the best of the Committee’s knowledge, based upon the Smith Affidavit 

and except as is set forth therein, the shareholders, partners, counsel, and associates of Jager 
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Smith do not have any connection with the Debtor or its estate, its creditors or any other party in 

interest, their respective attorneys and accountants, the United States Trustee, or any person 

employed in the Office of the United States Trustee. 

Compensation for Services Rendered and Reimbursement of Expenses Incurred 

11. Subject to the Court’s approval and in accordance with Section 330 of the 

Bankruptcy Code, the Bankruptcy Rules, the Local Bankruptcy Rules, orders of this Court, and 

the rules and procedures that may be fixed by this Court, the Committee requests that Jager 

Smith be compensated on an hourly basis in accordance with the ordinary and customary rates 

which are in effect on the date the services are rendered, plus reimbursement of the actual and 

necessary expenses Jager Smith incurs, including but not limited to photocopying, courier and 

other delivery services, computer-assisted research, docket and court filing fees, 

telecommunications, travel, court reporting charges, and any other incidental costs advanced by 

Jager Smith in the Debtor's case, at the rates commonly charged for such costs to other clients of 

Jager Smith.  In addition, Jager Smith has advised the Committee that it intends to seek 

compensation for all time and expenses associated with its retention as a professional, including 

the preparation of this Application, the Smith Affidavit, and related documents, as well as any 

monthly fee statements and interim or final fee applications. 

12. Jager Smith has advised the Committee that the individuals presently designated 

to represent it are as follows:  (i) Bruce F. Smith (partner), whose billing rate is $525.00 per 

hour; (ii) Francis G. Conrad (of counsel), whose billing rate is $540.00 per hour; (iii) Steven C. 

Reingold (partner), whose billing rate is $375.00 per hour; (iv) Michael J. Fencer (partner), 
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whose billing rate is $375.00 per hour; and (v) certain paralegals, the billing rates for whom 

range from $125.00 per hour to $175.00 per hour.1 

13. The Committee understands that the hourly rates set forth above are subject to 

periodic adjustment to reflect economic and other conditions. 

14. Other than as is set forth above, there is no proposed arrangement to compensate 

Jager Smith in connection with its representation of the Committee. 

Request for Approval Nunc Pro Tunc to August 19, 2009 

15. The Committee respectfully requests that Jager Smith’s retention be approved 

nunc pro tunc as of August 19, 2009, the date on which Jager Smith commenced providing 

services on behalf of the Committee, in order to allow Jager Smith to be compensated for the 

work it has performed and will perform prior to the Court’s consideration of this Application.  

The Committee respectfully submits that under the circumstances, retroactive approval is 

warranted. 

Waiver of Memorandum of Law 

16. Because this Application does not present any novel issues of law, and because 

the statutory provisions and authorities relied upon are set forth herein, the Committee 

respectfully requests that the Court waive the requirement set forth in Local Bankruptcy Rule 

9013-1(b) that a separate memorandum of law be filed in support of this Application. 

No Prior Request 

17. No previous request for the relief sought herein has been made to this Court or 

any other court. 

                                                 
1  Attorney Fencer is not a member of the bar of the State of New York or of this Court.  Upon the Court’s approval 
of this Application, the Committee will seek leave for Attorney Fencer to appear in the Debtor's case pro hac vice 
pursuant to Local Bankruptcy Rule 2090-1(b). 
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