
1

UNITED STATES BANKRUPTCY COURT  
EASTERN DISTRICT OF NEW YORK
-------------------------------------------------------X
In Re:

Chapter 11
SUFFOLK READY MIX, LLC,

Case No. 09-75473-reg
 Debtor.

-------------------------------------------------------X

ORDER TO SHOW CAUSE FOR AN ORDER: 
(i) PURSUANT TO 11 U.S.C. § 363(c)(2)

AUTHORIZING CHAPTER 11 DEBTOR-IN-POSSESSION TO 
USE CASH COLLATERAL, AND (ii) FIXING PRELIMINARY

AND FINAL HEARINGS AND NOTICE REQUIREMENTS

Upon the annexed Application (the "Application") of  SUFFOLK READY MIX, LLC,

Debtor and Debtor-in-Possession in the captioned Chapter 11 case (hereinafter the "Debtor"),

dated July 27, 2009, seeking entry of an order: (a) pursuant to Section 363(c) of Title 11, United

States Code, 11 U.S.C. Sections 101 et seq. (the "Bankruptcy Code"), authorizing the Debtor, to

the extent requested in the Application on an emergency basis to avoid immediate and irreparable

harm to the Debtor's business pending a preliminary and final hearing, to use certain cash on

hand and accounts receivable generated in the ordinary course of the Debtor's business or

otherwise (the "Cash Collateral"), with respect to which Financial Federal Credit, Inc. (“FFCI”)

asserts a security interest; (b) scheduling interim and final hearings on the Application and fixing

notice requirements with respect thereto, pursuant to Section 363(c) of the Bankruptcy Code and

Bankruptcy Rule 4001(b); and (c) granting such other and further relief as may be just and

proper; and upon the Affidavit of Michael G. Mc Auliffe, Esq., dated July 27, 2009, pursuant to

EDNY LBR 9077-1; and upon due deliberation and sufficient cause appearing therefor, it is

hereby
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ORDERED,  that FFCI, the Office of the United States Trustee, the Debtors twenty (20)

largest unsecured creditors, and all other persons having an interest in these proceedings, show

cause before the Honorable _______________, United States Bankruptcy Judge, at the United

States Bankruptcy Court, 290 Federal Plaza, Central Islip, New York 11722, at a preliminary

hearing (as such term is used in Bankruptcy Rule 4001[b]) on the _____ day of ___________,

2009 at _________ in the ______ noon of that day or as soon thereafter as counsel may be heard

(the "Preliminary Hearing"), and at a final hearing (as such term is used in Bankruptcy Rule

4001(b) on the ___________ day of July, 2009 at _________ in the _________ noon of that day

or as soon thereafter as counsel may be heard, why an order substantially in the form annexed to

the Application (the “Interim Order”) should not be entered: (a) authorizing the Debtor to use,

pursuant to Section 363(c)(2)(B) of the Bankruptcy Code, the Cash Collateral, constituting

certain cash collateral as such term is defined in Section 363(a) of the Bankruptcy Code in which

FFCI claims a security interest, such use conditioned to the extent and on the terms and

provisions set forth in the Application and Interim Order; and  (b) for such other and further

relief as may be just and proper, and it is further

ORDERED, that pending a hearing and determination of the Debtor's request to use Cash

Collateral at the Preliminary Hearing but in no event beyond August _____, 2009, the Debtor is

hereby authorized to utilize Cash Collateral solely for the purposes and up to the specific

amounts set forth in the Budget annexed to the Application for the week ending August ___,

2009, and it is further
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ORDERED, that as adequate protection for the Debtor’s use of cash collateral as

authorized by this Order, the Order of this Court dated July ___ , 2009 authorizing the payment

of certain pre-petition wages (the “Wage Order”), and actually used by the Debtor from the Filing

Date through and including the date of entry of the Interim Order, FFCI is hereby granted a valid,

fully enforceable and perfected post-petition lien and security interest in all of the Debtor’s assets

to the same extent and in the same priority as its pre-petition security interest, nunc pro tunc to

the Filing Date; and it is further

ORDERED, that nothing in the preceding paragraph shall be deemed to be consent by

SCNB to the Debtor’s use of cash collateral for purposes or in amounts other than what is set

forth in the budget annexed to the Application for the week ending August ____, 2009; and it is

further  

ORDERED, that as further adequate protection pending entry of the Interim Order,

beginning July ____ , 2009, the Debtor shall pay to FFCI the sum of $____________ per week;

and it is further

ORDERED, that FFCI shall have the right, during ordinary business hours and upon

twenty four (24) hours prior written notice to the Debtor, to inspect the Debtor’s pre-petition and

post-petition collateral securing its obligations to FFCI, and the Debtor shall cooperate with FFCI

to provide full access to all such collateral and all related documents, books and records, as well

as provide copies of purchase orders supporting inventory expenses; and it is further 

ORDERED, that service upon the Office of the United States Trustee and Robert T.

Bonsignore, Esq. Counsel for FFCI , 733 Third Ave, 24  Floor, New York, NY 10017, of thisth

Order to Show Cause and the Application on or before July    , 2009, by fax, e-mail or overnight
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or express mail, shall constitute good and sufficient service and notice hereof.

Dated: Central Islip, New York
July     , 2009

                                                                          
UNITED STATES BANKRUPTCY JUDGE

\\Mgm-xp\LEGAL DOCS\Suffolk Ready Mix LLC chapter 11\cash collateral osc\osc.wpd



UNITED STATES BANKRUPTCY COURT  
EASTERN DISTRICT OF NEW YORK
-------------------------------------------------------X
In Re:

Chapter 11
SUFFOLK READY MIX, LLC,

Case No. 09-75473-reg
 Debtor

-------------------------------------------------------X

APPLICATION OF CHAPTER 11 DEBTOR-IN-POSSESSION
FOR ORDER AUTHORIZING THE USE OF CASH COLLATERAL

PURSUANT TO 11 U.S.C. §363(c)(2) AND RELATED RELIEF

TO: THE HONORABLE ROBERT E. GROSSMAN
UNITED STATES BANKRUPTCY JUDGE:

BANKRUPTCY RULE 4001(b)(1)(B) STATEMENT

(i) A summary of the relief requested by the Motion is set forth immediately below.

(ii) The entity holding an interest in the Cash Collateral (as defined below) is Financial

Federal Credit, Inc. (“FFCI”), fully described in paragraphs 14-17; 

(iii) The purpose for the use of the Cash Collateral are set forth in paragraphs 18; 

(iv) The material terms of the use of the Cash Collateral are set forth in paragraphs 22-28 and

the Budget (as defined herein); 

(v) The adequate protection proposed to be given is set forth in paragraphs 22-28.  

Pursuant to LBR 4001-5, the instant application does not contain any provision: (i)

creating a “carve- out” for professional fees; (ii) a provision requiring the Debtor to pay the

secured creditor’s expenses and attorney’s fees, without notice; or (iii) excluding from any

“carve-out” a request for professional fees related to investigation of the validity of the secured

creditor’s lien.
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SUFFOLK READY MIX, LLC, debtor and debtor-in-possession ("Debtor") herein,

makes this motion (the “Motion”) for an Order or Orders pursuant to 11 U.S.C. Section363(c)(2)

and Rule 4001(b) of the Federal Rules of Bankruptcy Procedure (“FRBP”) substantially in the

form annexed hereto at Exhibit “A” (the “Proposed Order”): (1) granting the Debtor use of the

cash collateral on an emergency basis in accordance with the budget annexed hereto as Exhibit

“B”) (the “Budget”); (2) granting FFCI adequate protection pursuant to 11 U.S.C. Section 361;

(3) scheduling an interim and final hearing on the Motion and establishing notice requirements

therefor; and (4) granting related relief.

PROCEDURE AND JURISDICTION

1.  On July 24, 2009 (the “Filing Date”), the Debtor filed a voluntary petition for

reorganization under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court

for the Eastern District of New York and an order for relief was simultaneously entered. 

Voluntary petitions for relief were also filed on July 24, 2009 by two (2) related entities, Antonio

Enterprises, LLC. (Case No.: 09-75485) and Anthony T. Persico (Case No.: 09-75484).

2.  The Debtor has been authorized to continue in possession of its property and in

the operation and management of its business as a debtor in possession pursuant to §§ 1107 and

1108 of the Code.  

3.  No trustee or examiner has been appointed in this case, nor has an official

committee of unsecured creditors been formed.

4. This Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. Sections

157 and 1334.

5. This matter is a core proceeding pursuant to 28 U.S.C. Sections 157(b).  Venue is
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proper before this Court pursuant to 28 U.S.C. Sections 1408 and 1409.  The statutory and other

predicates for the relief sought herein are 11 U.S.C. Sections 361 and 363(c)(2), FRBP 4001(b),

and Local Rule 4001-5.

BACKGROUND

6.  The Debtor is engaged in the business of concrete production/manufacture. 

7. The Debtor is presently experiencing serious cash flow difficulties resulting from

the current severe economic crisis that is gripping the nation.  At the onset of this crisis, many of

the Debtor’s customers either canceled jobs that they had previously scheduled, or failed to pay

for services that had already been performed by the Debtor.

8. The Debtor was therefore faced with an immediate and severe cash flow crisis,

rendering it unable to meet its monthly obligations. 

9. The Debtor determined that downsizing operations would enable it to operate

profitably on a smaller scale. Thus, the Debtor took quick and decisive action in order to

dramatically reduce its operation costs.  For example, the Debtor laid off several of its

employees. 

10. However, as the Debtor’s is a seasonal business (with the peak of its season being

April through September), the reduction in costs of overhead has not served to alleviate all of its

financial problems as its income during the off-season period was typically low.

11. The Debtor believes that it will be able to generate sufficient funds to enable it to

operate profitably with its reduced overhead costs.  

12. However, several of the Debtor’s creditors have initiated lawsuits against the

Debtor and are pursuing collection efforts.  Thus, the Debtor requires the breathing room
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afforded by Chapter 11 to enable it to continue operations wherein it believes that it will be able

to generate sufficient funds to promulgate a viable chapter 11 plan.  

13. As a result, the Debtor filed the instant chapter 11 case.

FFCI’S ASSERTED INTEREST IN CASH COLLATERAL

14. FFCI , with offices at 733 Third Ave, 24  Floor, New York, NY 10017 has ath

claim against the Debtor in the sum of $175,311.00 inclusive of interest through July 24, 2009. 

FFCI holds a blanket lien on all or substantially all of the Debtor’s assets.  The Debtor believes

that FFCI is fully secured in that the value of the collateral substantially exceeds the outstanding

debt.  The claim and the lien are undisputed.   

15. Pursuant to a certain promissory note and security agreement dated January 30,

2009 (the “Loan Documents”, copies of which are collectively annexed hereto at Exhibit “C”),

FFCI provided the Debtor with a loan in the initial principal amount of $194,790.00 (the

“Loan”).  To secure the payment thereof, FFCI was granted a security interest in substantially all

of the Debtor’s assets the Debtor's present and future equipment, accounts, contact rights,

proceeds, accounts receivable and inventory.  

16. Pursuant to the terms of the Loan, the Debtor has been paying FFCI the sum of

$6,493.00 per month including principal and interest.  The Loan presently bears interest at

approximately 15.2% per annum.  As of the Filing Date, the Debtor was two months behind on

its obligations to FFCI.

17. FFCI is the only secured creditor in the Debtor’s case with an interest in “cash

collateral.”
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RELIEF REQUESTED

The Debtor Must Be Granted Use of Cash Collateral

18. The Debtor requires the use of FFCI’s Cash Collateral on an emergency, interim

and final basis to: (1) operate its business and (ii) fund working capital needs.  Absent the use of

Cash Collateral, the Debtor will be forced to cease business operations.

19. 11 U.S.C. Section 363(c)(2) provides, in pertinent part:

(2) The trustee may not use, sell, or lease cash collateral under paragraph
(1) of this subsection unless—— 

(A) each entity that has an interest in such cash collateral consents; or 
(B) the court, after notice and a hearing, authorizes such use, sale, or lease
in accordance with the provisions of this section. 

 
20. Furthermore, Section 363(e) provides that “on request of an entity that has an

interest in property...proposed to be used...the court...shall prohibit or condition such use, sale or

lease as is necessary to provide adequate protection of such interest.”  11 U.S.C. Section 363(e).

21. Adequate protection is defined at 11 U.S.C. Section 361, which specifically states:

When adequate protection is required under section 362, 363, or 364 of
this title of an interest of an entity in property, such adequate protection
may be provided by—— 

(1) requiring the trustee to make a cash payment or periodic cash
payments to such entity, to the extent that the stay under section
362 of this title, use, sale, or lease under section 363 of this title, or
any grant of a lien under section 364 of this title results in a
decrease in the value of such entity’’s interest in such property; 

(2) providing to such entity an additional or replacement lien to the
extent that such stay, use, sale, lease, or grant results in a decrease
in the value of such entity’’s interest in such property; or 

(3) granting such other relief, other than entitling such entity to
compensation allowable under section 503 (b)(1) of this title as an
administrative expense, as will result in the realization by such
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entity of the indubitable equivalent of such entity’’s interest in such
property. 

22. While the Debtor believes that FFCI’s interest in the Cash Collateral is

substantially over-secured, the Debtor proposes to provide additional adequate protection to FFCI

in the form of monthly payments to FFCI in the sum of $2,000.00 per month.

23. Additionally, while the Debtor believes that FFCI’s interest in the Cash Collateral

is substantially over-secured, the Debtor proposes to provide additional adequate protection to

FFCI by granting to FFCI, pursuant to and in accordance with Sections 361 and 363 of the

Bankruptcy Code, replacement liens and security interests in the Debtor’s accounts receivable,

goods, inventory, machinery, equipment, furniture, tools, implements, general intangibles and

contract rights acquired by the Debtor post-petition up to the amount of FFCI’s lien (collectively,

the “Replacement Liens”).

24. The Debtor proposes that the Replacement Liens shall be deemed perfected as of

the commencement of the Debtor’s chapter 11 case to the same extent, validity and priority as

FFCI’s security interest existed pre-petition.

25. The Debtor believes that its disbursements for the 30-day period following the

Filing Date will be approximately $157,155.00, exclusive of payments to FFCI, as set forth in the

Budget, a copy of which is annexed hereto at Exhibit “B”.  Under the Debtor's projections, the

Debtor requires approximately $157,000.00 for the period July 24, 2009 through August 24,

2009 to cover its ordinary monthly operating expenses.  The Debtor believes that these

projections, which are based upon historical costs, will serve to be true and accurate projections

of its operating expenses during the initial stages of the Chapter 11 case.
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26. The Debtor believes that the value of the Bank’s collateral is approximately

$753,896.32, comprised as follows:

a. Accounts Receivable: $503,647.47

b. Cash: $23,248.85

c. Inventory: $0.00

d. Fixed Assets (Net): $227,000.00

27. The Debtor submits that the use of cash collateral will maintain, preserve and

enhance the Debtor’s business and, at the very least, will maintain, preserve and enhance the

value of the Collateral.  The use of Cash Collateral will ensure that the Debtor’s operations are

sufficiently funded, thereby stabilizing such operations and providing the Debtor’s vendors and

customers with necessary assurance that the Debtor has adequate funds to maintain its business

operations.

28. Based upon the foregoing, the Debtor respectfully submits that FFCI is adequately

protected pursuant to 11 U.S.C. Section 361, and this Court should grant the Motion.

REQUEST FOR ENTRY OF EMERGENCY, INTERIM AND FINAL ORDERS 
TO AVOID IRREPARABLE HARM

29. Pursuant to FRBP 4001(b)(2), a minimum of fifteen (15) days notice is required

before a final hearing on this Motion may commence.  However, such Rule provides that the

Court “may conduct a preliminary hearing before such 15 day period expires, but the court may

authorize the use of only that amount of cash collateral as is necessary to avoid immediate and

irreparable harm to the estate pending a final hearing.” FRBP 4001(b)(2).

30. As noted above, it is essential to the continued operation of the Debtor’s business

that it be authorized by this Court to use Cash Collateral on an emergency, interim and final

basis.  Funds are urgently needed to meet the Debtor’s immediate working capital and other
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liquidity needs and to pursue the Chapter 11 case in an orderly manner.  In the absence of

immediate use of the Cash Collateral, the Debtor’s chapter 11 efforts would be immediately and

irreparably jeopardized.

CONCLUSION

31. No trustee, examiner, or creditors’ committee has been appointed in the Debtor’s

case.  Subject to the directions pf the Court, the Debtor proposed to give notice of the instant

application as follows: (a) the Office of the United States Trustee; (b) FFCI and its counsel; and

(c) the Debtor’s twenty (20) largest unsecured creditors.  The Debtor respectfully submits that no

further notice is necessary under the facts and circumstances of this matter.

32. Since no novel or complex issues of law are raised by the instant Application, it is

respectfully submitted that the requirement of a memorandum of law pursuant to EDNY LBR

9013-1(a) be dispensed with. 

33. No prior request for the relief sought herein has been made to this or any other

court.

WHEREFORE,  the Debtor respectfully requests that this Court enter an order

granting the instant Application in all respects, together with such other and further relief as may

be just and proper.

Dated: Melville, New York 
July 27, 2009    

Law Offices of Michael G. Mc Auliffe
Counsel to the Debtor

/s/ Michael G. Mc Auliffe                        
By: Michael G. Mc Auliffe, Esq. (mgm3024)

48 South Service Road 
Suite 102
Melville, NY 11747
(631) 465-0044
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