
All capitalized terms shall have the meanings ascribed to them in the Motion unless1

otherwise indicated.

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS

EASTERN DIVISION
________________________________________________

)
In re )

) Chapter 11
SW BOSTON HOTEL VENTURE LLC, et al, ) Case No. 10-14535 (JNF)

)
Debtor. )

________________________________________________) (Jointly Administered)

CITY OF BOSTON’S OPPOSITION TO PRUDENTIAL INSURANCE COMPANY OF
AMERICA’S MOTION FOR AN ORDER AUTHORIZING THE APPLICATION OF

PAYMENTS RECEIVED DURING THE CHAPTER 11CASES TO THE PAYMENT OF
POSTPETITION INTEREST PURSUANT TO SECTION 506(b) OF THE

BANKRUPTCY CODE

The City of Boston, a municipal corporation in the Commonwealth of Massachusetts,

acting by and through its Public Facilities Commission by the Director of the Department of

Neighborhood Development (“City”) hereby opposes the Motion of Prudential Insurance

Company of America (“Prudential”) for an Order Authorizing the Application of Payments

Received During the Chapter 11 Cases to Payment of Postpetition Interest Pursuant to Section

506(b) of the Bankruptcy Code (“Motion”) .  In support hereof, the City states as follows:1

Preliminary Statement

1. Prudential and the City are the Debtors’ pre-petition secured lenders.  Prudential holds a

first priority lien and security interest on most of Debtors’ property.  As of the petition

date (and following the draw on Debtors’ $17.3 million letter of credit), the Debtors owed

Prudential approximately $163.5 million.  The City holds a second priority lien and

security interest on most of Debtors’ property, and also holds a first priority position with
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regard to $4 million held in the name of the City at Boston Private Bank pursuant to a

pre-petition escrow agreement.  As of the petition date, the Debtors owed the City about

$10.7 million.

2. Until the date of the Motion, Prudential consistently took the position that it was

“woefully undersecured”  (See e.g. Prudential Objection to Debtors’ Cash Collateral

Motion dated June 1, 2010, Docket Entry 105, pg. 8; Prudential’s Lift Stay Motion,

Docket Entry 197, pg 2, et seq.; Docket Entry 376, pg. 2 et seq.).  Indeed on January 28,

2011, following a three day trial on Prudential’s Lift Stay Motion, this Court found that

the Debtor lacked equity with respect to the W Hotel and Residences, and that Prudential

was undersecured as to that property.  (Lift Stay Memorandum, Docket Entry 436, pg.

42).

3. Only now that Debtor has entered into a purchase and sale agreement and sold the Hotel

portion of the Property at a price significantly higher than the appraised value submitted

by both the Debtors and Prudential in connection with the Lift Stay Motion, does

Prudential assert it is oversecured and entitled to interest and fees for the entire post-

petition period.

4. Because valuation of collateral can fluctuate during the pendency of a bankruptcy, it is

appropriate to make valuations, for different purposes, at various times throughout the

bankruptcy.  Financial Security Assurance, Inc. v. T-H New Orleans LP, 116 F.3d 790,

798 (5  Cir. 1997).  In this case, the Debtors effectuated the sale of the Hotel on June 8,th

2011, thereby establishing a new arms-length value.  It is appropriate to use the Hotel

sales date as the new valuation date to consider Prudential’s claim for interest.  If
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Prudential becomes oversecured as a result of the new valuation, it may be appropriate for

the Debtors to pay some amount of post-petition interest, beginning at the point in time

that Prudential became oversecured.

Argument

5. Contrary to Prudential’s assertion, §506(b) determinations as to a secured creditor’s claim

are not made universally as of the petition date.  When collateral fluctuates in value and a

secured creditor’s claim is being reduced by periodic payments during the course of a

bankruptcy, it is appropriate for the court to exercise discretion as to the timing of valuing

the creditor’s claim and the collateral.  Id.  Here, it is appropriate to value both

Prudential’s claim and the collateral as of the date the Hotel was sold. 

6. A secured creditor claiming to be entitled to post-petition interest bears the burden of

proving, by a preponderance of the evidence, that its claim is oversecured, “to what

extent, and for what period of time.”  In re Grabill Corp., 121 B.R. 983, 992

(Bkrtcy.N.D.Ill.,1990), citing  In re Mitchell, 81 B.R. 171, 173–174 (Bankr.D.Colo.1988)

and In re Bradley, 94 B.R. 563, 567 (Bankr.N.D.Iowa 1988).  Prudential bears the burden

of proving that its claim is oversecured and for what period of time.

A. Prudential’s Claim and the Collateral Should Be Valued as of the Date of Sale of the
Hotel.

7. Financial Security Assurance, Inc. v. T-H New Orleans LP, 116 F.3d 790 (5  Cir. 1997)th

is highly instructive with regard to Prudential’s instant Motion.  Much like the present

case, Financial Security involved a Chapter 11 bankruptcy in which the primary asset was

a hotel where the value of the collateral and the amount owed to the secured lender
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fluctuated during the bankruptcy.  At the petition date, the senior secured lender was

undersecured by about $6 Million.  Pursuant to a cash collateral order, the debtor made

post-petition payments of about $4.5 Million, thereby lowering the amount of the senior

lender’s claim.  During the course of the bankruptcy, the value of the hotel increased. 

Following a hearing to determine the fair market value of the hotel, the bankruptcy court

valued it at $13.7 Million  After a hearing to determine the amount of the secured

lender’s allowed claim, the bankruptcy court determined that the allowed claim (after

applying the cash collateral payments) was $13,748,055.  Accordingly, the senior lender

was undersecured by about $48,000 as of the time the court determined the amount of the

allowed claim.  By the time of confirmation about six months later, the value of the hotel

had further increased, and additional further cash collateral payments had been made.  At

some point during that six month period, the secured lender had become oversecured.

8. The secured lender argued that because it was oversecured at confirmation, it should

received post-petition interest dating back to the time of filing.  Id. at 796.  The 5  Circuitth

firmly rejected that argument, noting that “[n]either Bankruptcy Code §506(b) nor the

Bankruptcy Rules define or establish the time for determining valuation of collateral for

purposes of §506(b).”  Id. at 798 (citations omitted); see also In re Alpine Group, Inc.,

151 B.R. 931, 935 (9  Cir. BAP (Wash.),1993) (point of sale, not petition date, isth

relevant time for determining whether a creditor is oversecured).

[F]or the purposes of determining whether a creditor is entitled to accrue interest
under §506(b) in the circumstance where the collateral’s value is increasing and/or
the creditor’s allowed claim has been or is being reduced by cash collateral
payments, such that at some point in time prior to confirmation of the debtor’s
plan the creditor may become oversecured, valuations of the collateral and the
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creditor’s claim should be flexible and not limited to a single point in time, such
as the petition date or confirmation date.

Financial Security, 116 F.3d at 798.  

9. Here, Prudential acknowledged that it was undersecured with respect to the W Hotel and

Residences throughout the Lift Stay proceedings.  The Court agreed, and made a factual

finding that, as of January 28, 2011, Prudential was, indeed, undersecured with respect to

the W Hotel and Residences.  (Lift Stay Memorandum, Docket Entry 436, pg. 42).  There

has been no appraisal of the Debtor’s property since the Court’s Lift Stay Memorandum.  

10. “When secured collateral has been sold, so long as the sale price is fair and is the result of

an arm's-length transaction, courts should use the sale price, not some earlier hypothetical

valuation, to determine whether a creditor is oversecured and thus entitled to postpetition

interest under § 506(b).”  Ford Motor Credit Co. v. Dobbins, 35 F.3d 860, 870 (4  Cir.th

1994); In re Alpine Group, Inc., 151 B.R. at 936.  

11. Here, on March 28, 2011, the Debtor filed the Sale Motion with the Court to approve a

potential sale of the Hotel to a disinterested, third-party investor.  The Sale Motion

indicated that Debtor has entered into a purchase and sale agreement for the Hotel portion

of the Property, for the gross sum of $89.5 Million.  The hearing on Debtor’s Sale Motion

was held on May 24, 2011.   The sale of the Hotel took place on June 8, 2011.  The

Hotel’s value is established as of that date.  Prior to the actual sale, the prospective sales

price was merely hypothetical

12. Once a sales price is determined, the costs of sale must be deducted out, to determine the

actual value of the collateral. In re Lane, 108 B.R. 6, 8 (Bankr. D. Mass 1989);  Ford
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Motor Credit 35 F.3d at 870, citing In re Broomall Printing Corp., 131 B.R. 32, 34

(Bankr.D.Md.1991).

13. Once the values of Prudential’s claim and the collateral have been established, it will be

apparent whether or not Prudential became oversecured within the meaning of §506(b) on

June 8, 2011. 

14. Utilizing a flexible approach to the timing of valuation of Prudential’s claim and the

collateral is consistent with this court’s equitable powers.  Id. at 798.

B. Accrual of Interest If Prudential Is Oversecured

15. Prudential will be entitled to accrue interest on its claim beginning only at the time (if

any) that it became oversecured.  If Prudential, in fact, became oversecured at some point

in time, only then interest will begin to accrue on its claim.  Financial Security, 116 F.3d

at 799 (“[A] secured creditor’s entitlement to accrue interest under §506(b) matures at the

point in time where the creditor’s claim becomes oversecured.”). Even then, the interest

will only begin to accrue; it is to be paid only upon plan confirmation or the plan’s

effective date.  4 Collier on Bankruptcy ¶506.04[4], 506-112.

16. It is difficult to understand, therefore, why Prudential would argue that the post-petition

payments its has received to date should be applied to post-petition interest and costs

when such amounts only become payable upon confirmation of a plan or its effective

date.  Any payments that the Debtor has made to Prudential during the pendency of the

bankruptcy should have been applied to reduce Prudential’s claim when received.

C. Contract Default Interest Rate is Inappropriate in this Context.

17. Assuming, arguendo, that Prudential, at some point in time, became an oversecured
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creditor, and therefore is entitled to the payment of some amount of interest going

forward, it would be inequitable to permit it to recover interest at the default rate set forth

in the Prudential Loan Documents (which Prudential asserts total $23.6 million as of

April 15, 2011).  The City is the Debtor’s only other secured creditor.  The City Loan is

pursuant to an innovative loan program called the Boston Invests in Growth Loan Pool

(“Loan Pool”) which is structured under the United States Department of Housing and

Urban Development ("HUD") Section 108 Loan Guaranty program to stimulate local real

estate development.  The developments assisted by the Loan Pool help the City meet a

number of important economic development goals, including the promotion of tourism,

which remains a crucial aspect of Boston’s economy, and the generation of additional

retail activity.  Furthermore, such developments are important generators of jobs and tax

revenues for the City and have a variety of secondary economic impacts.  One of the

purposes of the Loan Pool is to provide economic assistance to projects which are having

difficulty obtaining conventional commercial financing, such as the W Hotel and

Residences.

18. If Prudential is permitted to recover postpetition interest at the default rate of 14.5%, the

City’s standing to recover its affordable housing money will be severely compromised.  It

would be inequitable to reward Prudential with the default rate, where the City funds have

been used, and are continuing to be used to increase the value of Prudential’s collateral

(e.g. completion of the Spa and Theme Bar).  Even after the sale of the Hotel, the City’s

funds are going to be used to complete the build-out of the Theme Bar, which will

continue to add value to the remaining condominium units.
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19. The default rate may be appropriate in some circumstances, such as where there is only

one secured party and no remaining unsecured claims (see e.g. In re Courtland Estates

Corp., 144 B.R. 5, 9 (Bkrtcy. D. Mass. 1992), but that is certainly not the case here.  The

City has gone to great lengths to assist in the viability of this project using its affordable

housing money, and it should not be penalized for doing so.  The City would be penalized

if Prudential were permitted to charge a 14.5% postpetition rate of interest.

WHEREFORE the City  respectfully requests that this Court deny Prudential’s Motion

for an Order Authorizing the Application of Payments Received During the Chapter 11cases to

the Payment of Postpetition Interest Pursuant to Section 506(b) of the Bankruptcy Code.

Respectfully submitted,

By:      /s/ Joseph F. Ryan                                    
Joseph F. Ryan  (BBO #435720)
LYNE, WOODWORTH & EVARTS LLP
12 Post Office Square, 2  Floornd

Boston, MA 02109
Telephone: (617) 523-6655
Facsimile (617) 248-9877
Email: jryan@lwelaw.com
Counsel for the City of Boston

By:      /s/ E. Kate Buyuk                                    
E. Kate Buyuk (BBO #642777)
LYNE, WOODWORTH & EVARTS LLP
12 Post Office Square, 2  Floornd

Boston, MA 02109
Telephone: (617) 523-6655
Facsimile (617) 248-9877
Email: kbuyuk@lwelaw.com
Counsel for the City of Boston

Dated: 
June 21, 2011
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CERTIFICATE OF SERVICE

I hereby certify that this document filed through the ECF system will be sent
electronically to the registered participants as identified on the Notice of Electronic Filing
(Exhibit A) and copies will be sent by electronic mail to those indicated as non-registered
participants (Exhibit B).

June 21, 2011 /s/ E. Kate Buyuk                                      
E. Kate Buyuk
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SCHEDULE A
VIA ECF

John Fitzgerald, Esq. John J. Monaghan, Esq.
Paula R. C. Bachtell, Esq. Lynne B. Xerras, Esq.
Office of the United States Trustee Holland & Knight LLP
10 Causeway Street 10 St. James Avenue
Boston, MA 02222 Boston, MA 02116
Email: USTPRegion01.BO.ECF@USDOJ.GOV Email: bos-bankruptcy@hklaw.com
paula.bachtell@usdoj.gov (Counsel to Starwood Hotels and Resorts

Worldwide, Inc. and certain of its affiliates,
including, but not limited to, W Hotel
Management, Inc.

Harold B. Murphy, Esq. Gina L. Martin, Esq.
D. Ethan Jeffery, Esq. Goodwin Procter LLP
Christopher M. Condon, Esq. Exchange Place
Natalie B. Sawyer, Esq. Boston, MA 02109
Christian J. Urbano, Esq
Charles R. Bennett, Esq.
John C. Elstad, Esq.
Murphy & King, P.C.
One Beacon Street, 21st Floor
Boston, MA 02108
Email: nbs@murphyking.com
dej@murphyking.com
cmc@murphyking.com
pas@murphyking.com
bankruptcy@murphyking.com
ddk@murphyking.com
cju@murphyking.com
icm@murphyking.com
jce@murphyking.com
plb@murphyking.com
(Counsel to SW Boston Hotel Venture LLC, et al)

Michael J. Fencer, Esq. James F. Coffey, Esq.
Brendan C. Recupero, Esq. Nutter McClennen & Fish LLP
Jager Smith, PC World Trade Center West
One Financial Center 155 Seaport Boulevard
Boston, MA 02111 Boston, MA 02210
Email: mfencer@jagersmith.com Email jcoffey@nutter.com
brecupero@jagersmith.com epleadings@nutter.com
bankruptcy@jagersmith.com (Counsel to Sovereign Bank)
(Counsel to Official Committee of Unsecured
Creditors)
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Richard N. Gottlieb, Esq. Victor Bass, Esq.
Law Offices of Richard N. Gottlieb Burns & Levinson LLP
11 Beacon Street, Suite 625 125 Summer Street
Boston, MA 02108 Boston, MA 02110
Email: rnglaw@verizon.net Email: vbass@burnslev.com
ecs.gottlieblaw@verizon.net cparis@burnslev.com
hk.gottlieblaw@verizon.net (Counsel to Bovis Lend Lease LMB, Inc.)
(Counsel to Woodmeister Master Builders, Inc.)

Joseph D. Frank, Esq. Thomas S. Vangel, Esq.
Frank/Gecker LLP Ryan M. MacDonald, Esq.
325 North LaSalle Street, Suite 625 Murtha Cullina LLP
Chicago, Illinois 60654 99 High Street
Email: jfrank@fgllp.com Boston, MA 02110
ccarpenter@fgllp.com Email: tvangel@murthalaw.com
(Counsel for Jones Lang LaSalle Americas, Inc.) rmacdonald@murthalaw.com

kbratko@murthalaw.com
(Counsel for E.M Duggan, Inc.)

David N. Crapo, Esq. David M. Banash, Esq.
Gibbons, P.C. David M. Banash, P.C.
One Gateway Center 375 Totten Pond Road, Suite 102
Newark, NJ 07102 Waltham, MA 02451-2010
Email: dcrapo@gibbonslaw.com Email: d.banash1@verizon.net
(Counsel to Trigen-Boston Energy Corporation) (Counsel to Stephen T. Sonis)

E. Todd Sable, Esq. Bertin C. Emmons, Esq.
Honigan Miller Schwartz and Cohn LLP Sovereign Bank
660 Woodward Avenue 75 State Street
2290 First National Building Boston, MA 02109
Detroit, MI 48226-3506 (617) 757-5440
Email: tsable@honigman.com Email: bemmons@sovereignbank.com
(Counsel to Razorbacks Owner LLC)

James S. LaMontagne, Esq. Robert N. LeBoeuf, Esq.
Sheehan Phinney Bass & Green, P.S. Heald & LeBoeuf, Ltd.
1000 Elm Street One Turks Head Place
Manchester, NH 03105 76 Westminster Street, Suite 600
Email: jlamontagne@sheehan.com Providence, RI 02903
nhbankruptcycourt@sheehan.com Email: rnl@healdandlaboeuf.com
Ntoli@sheehan.com (Counsel to Kenvo Floor Co., Inc.)
(Counsel to Front Line, Inc.)

John L. Whitlock
Edwards Angell Palmer & Dodge LLP
111 Huntington Avenue
Boston, MA 02199
Email: jwhitlock@eapdlaw.com
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SCHEDULE B
VIA ELECTRONIC MAIL

Sarah B. Boehm, Esq. JAGER SMITH P.C.
McGuireWoods LLP One Financial Center
One James Center Boston, Massachusetts 02111
901 East Cary Street Email: sreingold@jagersmith.com
Richmond, Virginia 23219 mfencer@jagersmith.com;
Email: sboehm@mcguirewoods.com brecupero@jagersmith.com
(Counsel for The Guardian Life Insurance mfencer@jagersmith.com
Company of America) Sreingold@jagersmith.com

Murphy & King, P.C. IKON Financial Services
One Beacon Street Bankruptcy Administration
21st Floor Attn: Christine R. Etheridge
Boston, MA 02108 1738 Bass Road
Email: nbs@murphyking.com P.O. Box 13708

Macon, GA 31208
Email: christine.etheridge@ikonfin.com

Duff & Phelps LLC Gilmartin, Magence & Ross LLP
Attention: Christopher C. Matteson, Esq. 376 Boyston Street
Duff & Phelps Boston, MA 02116
12595 Collection Center Drive Email: craig@gmr-law.com
Chicago, IL 60693
Email: chris.matteson@duffandphelps.com

Otis & Ahearn
Attn: Kevin Ahearn
200 Newbury Street
Boston, MA 02116
Email: kahearn@otisahearn.com

Edwards Angell Palmer & Dodge, LLP FTI Consulting, Inc.
Attn: Rebecca Lee, Esq. c/o Robert Duffy
111 Huntington Avenue 200 State Street, 9th Floor
Boston, MA 02199 Boston, MA 02109
Email: rlee@eapdlaw.com Email: bob.duffy@fticonsulting.com

Argus Management Corporation and Financial Peter Friedenberg, Esq.
Advisors Sherin & Lodgen LLP
c/o John G. Haggerty 101 Federal Street, 30th floor
15 Ketih Hill Road Boston, MA
Suite 100 Email: pfriedenberg@sherin.com
Grafton, MA 01519 (Counsel to Kevin Bright)
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Email: jhaggerty@arguscorp.net

Jennifer V. Doran, Esq. Karen R. Pifer, Esq.
Hinckley Allen & Snyder LLP Honigan Miller Schwartz and Cohn LLP
28 State Street 38500 Woodward Avenue
Boston, MA 02109 Suite 100
Email: jdoran@haslaw.com Bloomfield Hills, MA 48304
calirm@haslaw.com Email: kpifer@honigman.com
(Counsel to J. Derenzo Co.) (Counsel to Pebblebrook Hotel Trust)
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