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INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF RHODE ISLAND

Inre: Chapter 11

UTGR, INC. d/b/aTWIN RIVER, et a., Case No. 09-12418 (ANV)

Debtors. Jointly Administered

N N N N N N N

NOTICE OF FILING OF DEBTORS MOTION FOR ENTRY OF AN ORDER
AUTHORIZING REJECTION OF EXECUTORY CONTRACT

PLEASE TAKE NOTICE that the Debtors have filed a separate motion (the “ Request”)
requesting a hearing (the “Hearing”) on the Debtors Motion for Entry of an Order Authorizing
Rejection of Executory Contract (the “Motion”) before the Honorable Arthur N. Votolato,
Bankruptcy Judge of the United States Bankruptcy Court for the District of Rhode Island

(the “Bankruptcy Court”), at the United States Bankruptcy Court on 380 Westminster Street,

Providence, Rhode Island 02903, on September 3, 2009 at 1:00 p.m. (prevailing Eastern
Time).

PLEASE TAKE FURTHER NOTICE that any objections to the Motion must comply

with the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules’) and the Local
Bankruptcy Rules and Forms for the United States Bankruptcy Court for the District of Rhode

Island (the “Local Bankruptcy Rules’) and must be set forth in a writing describing the basis

therefore. Additionally, all objections to the Motion must be (a) filed with the Bankruptcy Court
electronically by registered users of the Bankruptcy Court’s case filing system, (b) delivered in

hard copy form in an unsealed envelope to the chambers of the Honorable

1 The Debtorsin these chapter 11 cases are BLB Management Services, Inc., BLB Worldwide Holdings, Inc., and
UTGR, Inc.
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Judge Arthur N. Votolato, United States Bankruptcy Court, 380 Westminster Street, Providence,
Rhode Island 02903 and marked “Chambers Copy,” not later than the next business day
following the date on which such objection is electronically filed, and (c) served by first-class
mail upon each of the following: (i) the Debtors and their counsel; (ii) counsel to the R.I.
Greyhound Owners Association, Inc.; (iii) the Office of the United States Trustee for the District
of Rhode Island; (iv) applicable local, state, and federal regulatory entities; (v) counsel to the
Administrative Agents for the First and Second Lien Lenders; (vi) counsel to the equity
sponsors; (vii) counsel to those certain contractors who have asserted mechanic’'s liens against
the Debtors; (viii) the Internal Revenue Service; (ix) the Securities and Exchange Commission;
and (x) counsel to the Official Committee of Unsecured Creditors.

If the Request is granted and the Hearing on the Motion is scheduled for September
3, 2009, objections must be served on the above parties so as to be actualy received:
(a) pursuant to the Lease Rejection Procedures Order,2 no later than August 23, 2009 at 4:00
p.m. (prevailing Eastern Time) for the RIGOA, the counterparty to the contract the Debtors
seek to reject pursuant to the Motion; or (b) pursuant to the Case Management Order,3 no later
than August 26, 2009 at 4:00 p.m. (prevailing Eastern Time) for al other objecting parties.
Upon the Court’s ruling on the Request, the Debtors will file an update on the Bankruptcy Court

docket confirming the relevant objection deadlines and to which parties they pertain.

2 Order Authorizing and Approving Procedures for Rejecting Executory Contracts and Unexpired Leases of
Personal and Non-Residential Real Property, entered on July 17, 2009 [Docket No. 170] (the “L ease Rejection
Procedures Order”).

3 Order Establishing Certain Notice, Case Management, and Administrative Procedures, entered on June 23, 2009
[Docket No. 30] (the “Case Management Order”).
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Only those responses that are timely filed, served, and received will be considered at the
Hearing. Failure to file a timely objection may result in entry of a final order granting the
Motion as requested by the Debtors.

Dated: August 8, 2009 WINOGRAD, SHINE & ZACKS, P.C.
Providence, Rhode Island
Allan M. Shine (Bar No. 0383)
123 Dyer Street
Providence, RI 02903
Telephone:  (401) 273-8300
Facsimile: (401) 272-5728

-and -
KIRKLAND & ELLISLLP

/s/ Paul M. Basta

Paul M. Basta (Admitted pro hac vice)
Stephen E. Hessler (Admitted pro hac vice)
601 Lexington Avenue

New York, NY 10022-4611

Telephone:  (212) 446-4800

Facsimile: (212) 446-4900

paul .basta@kirkland.com
stephen.hessler@kirkland.com

Counsdl for the Debtors and Debtors in Possession
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INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF RHODE ISLAND

Inre: Chapter 11

UTGR, INC. d/b/aTWIN RIVER, et a., Case No. 09-12418 (ANV)

Debtors. Jointly Administered

N N N N N N N

DEBTORS MOTION FOR ENTRY OF AN ORDER
AUTHORIZING REJECTION OF EXECUTORY CONTRACT

The above-captioned debtors and debtors in possession (collectively, the “ Debtors’), file
this motion (the “Motion”) seeking entry of an order, attached hereto as Exhibit A, pursuant to

section 365(a) of title 11 of the United States Code (the “Bankruptcy Code’), authorizing the

regjection of that certain Lincoln Greyhound Park Racing Agreement, between UTGR, Inc.
(“UTGR,” a Debtor) and the R.I. Greyhound Owners Association, Inc. (the “RIGOA™), dated

July 18, 2005 and amended September 8, 2008 (together, the “RIGOA Contract”). A copy of the

RIGOA Contract is attached hereto as Exhibit B. In support of this Motion, the Debtors submit

the Declaration of George Papanier (the “Papanier Declaration”), attached hereto as Exhibit C.

The Debtors respectfully represent as follows:
Jurisdiction
1 The United States Bankruptcy Court for the District of Rhode Island has
jurisdiction over this matter pursuant to 28 U.S.C. 88 157 and 1334. This matter is a core
proceeding within the meaning of 28 U.S.C. § 157(b)(2).

2. Venue is proper pursuant to 28 U.S.C. 88 1408 and 1409.

1 The Debtorsin these chapter 11 cases are BLB Management Services, Inc., BLB Worldwide Holdings, Inc., and
UTGR, Inc.
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3. The statutory basis for the relief requested herein is section 365(a) of the
Bankruptcy Code.

Preliminary Statement

4, As explained below, the Debtors are statutorily required to conduct live dog
racing to lawfully maintain their license to operate video lottery terminals, the most
economically valuable asset of their estates. But conducting live racing is a highly unprofitable
line of business for the Debtors, causing approximately $1.3 million in annual operating losses
alone. And conducting live racing under an executory contact with the RIGOA, the exclusive
provider of greyhounds to the Debtors, forces the Debtors to suffer an additional $9 million in
annual losses. Satisfying the statutory live racing requirement through alternative means would
allow the Debtors to save approximately $7.3 million to $8.6 million per year. Securing these
savings is acritical component of the Debtors' successful restructuring and represents a massive
benefit to their estates. The Debtors have therefore determined, in their sound business
judgment, to exercise the well-established ability under section 365(a) of the Bankruptcy Code to
reject an exceptionally burdensome executory contract.

5. The results of the Debtors' careful, deliberate, and ultimately successful efforts to
identify and obtain alternate arrangements to satisfy the statutory minimum live racing
requirement by (&) utilizing dogs from alternate kennels or (b) operating their own kennel further
demonstrates the unjustifiably detrimental impact on the Debtors' estates from (and the highly
onerous terms of) the RIGOA Contract’s guaranteed payments. Lastly, the Debtors' business
judgment is further bolstered by the facts that the Debtors senior secured lenders actively
support rejection and the Debtors' regulators have provided assurances the transactions proposed
in this Motion will not threaten the viability of the Debtors' video lottery terminal license. The

Debtors respectfully assert rejection is amply justified in these circumstances.
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Background?
A. Rhode | land Dog Racing Requirements

6. The Debtors principal asset is Twin River, a gaming facility and greyhound
racetrack located in Lincoln, Rhode Island. Founded in 1947 as Lincoln Downs and operating as
athoroughbred horse racetrack, the facility was renamed Lincoln Greyhound Park and converted
to greyhound racing in 1977, subsequently renamed Lincoln Park and then, finally, Twin River.

7. In 1992, the State of Rhode Island General Assembly legalized video lottery
terminas (“VLTSs’) in Rhode Island, but only for operation at pari-mutuel licensee facilities
already in existence3 For this purpose, a “pari-mutuel licensee” is “an entity licensed and
authorized to conduct: (i) Dog racing, pursuant to chapter 3.1 of title 41; and/or (ii) Jai-aai
games, pursuant to chapter 7 of title 41.”4 Lincoln Park and Newport Grand Jai Alai were the
only two pari-mutuel licensees in existence in 1992, and thus the only Rhode Island facilities
then (and still) licensed to operate VLTSs.

8. In 2003, due to increasing monetary losses associated with jai alai, the General
Assembly amended Section 41-7-3 of the General Laws to allow Newport Grand to continue
operating VLTs but to discontinue offering jai dai.> The dog racing requirement, however,

remainsin effect for Twin River.

2 The facts and circumstances supporting this Motion are further set forth in the Declaration of George Papanier,
President and Chief Operating Officer of UTGR, Inc., in Support of First Day Motions (the “First Day
Declaration”), filed on June 23, 2009 [Docket No. 2].

3 RI.Gen. Laws § 41-62.2-1.
4 |d. §42-61.2-1(4).
5 Specificaly, per R.I. Gen. Laws § 41-7-3(c):
Commencing July 1, 2003, the division of racing and athletics shall be prohibited to license Jai

Alai in the city of Newport. Any license having been issued and in effect as of that date shall be
(Continued...)
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9. State law further requires any dog track operating in Rhode Island to conduct live
racing—as distinguished from simulcasting races from other tracks via closed-circuit
television—for a minimum of 125 days annually.6 (Notably, Twin River, as the only dog track
in the State of Rhode Island, is the lone subject of this statutory requirement.) In June 2009,
legislation was passed by both the Rhode Island House of Representatives and Senate raising
from 125 to 200 the minimum number of days Twin River is required to conduct live racing.
The Governor of Rhode Island vetoed the measure. Because, as explained below, conducting
live racing causes the Debtors estate to suffer significant losses—and especially so under the
RIGOA Contract—the Debtors oppose any increase in the annual racing requirement.
Unfortunately for the Debtors, however, there has been discussion of the General Assembly
reconvening in early September 2009 to vote and possibly override the Governor’ s veto.

10. In sum, Rhode Island General Laws presently require the Debtors to race dogs at
least 125 days each year as acondition to operate VLTs a Twin River.

B. Twin River’s Development

11. In 1990, the British firm Wembley plc (“Wembley”) purchased an 80 percent
interest in Lincoln Park, and bought the remaining 20 percent in 1992.

12. BLB Investors, LLC (“BLB Investors’), the direct and indirect parent of each of
the Debtors, was formed in March 2004 as a joint venture among three of the world’'s most

accomplished leisure and gaming operators, developers, and managers: Starwood Capital Group

null and void and any licensee shall be prohibited from operating thereunder; provided, however,
that any entity having been issued alicense to operate a Jai Alai fronton prior to July 1, 2003 shall
be deemed a pari-mutuel licensee as defined in § 42-61.2-1 et seq., and alicensee as defined in §
41-11-1 et seq.

6 Id. §41-3.1-4(2)
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Global I, L.L.C.; Kerzner International Holdings Ltd.; and Waterford Group, LLC. In July 2005,
BLB Investors acquired 100% of the equity of Wembley’s domestic operations, including Twin
River.

13. At the time BLB Investors purchased Twin River from Wembley, it was an
outdated and underperforming gaming and racing facility, marred by the crimina indictment of
its then-owners and other allegations of malfeasance. Specifically, in 2003, two former
Wembley executives were convicted of conspiring to bribe aformer Speaker of the Rhode Island
House of Representatives.

14. BLB Investors transformed the facility into a state-of-the-art entertainment
complex. In 2007, BLB Investors completed an approximately $220 million expansion and
rebranding of Twin River, which brought the facility’s total gaming space to 156,000 square
feet—increasing the number of VLTs by more than 50%, to 4,752—and added fine dining,
entertainment venues, and meeting spaces. The renovations also included a completely
refurbished grandstand and related improvements for the greyhound racetrack.

15. Pursuant to BLB Investors acquisition of Twin River, the Rhode Island
Department of Business Regulation (the “DBR”) on May 27, 2005 authorized the transfer of the
facility’s operating license to BLB Investors.” On July 18, 2005, the Division of Lotteries of the

Rhode Island Department of Administration (the “Division of Lotteries’) and UTGR entered into

the Master Video Lottery Terminal Contract (the “VLT Contract”) that authorizes UTGR to
operate VLTs pursuant to alicense (the “VLT License’). The VLT Contract is potentialy a 15-

year agreement, with a five-year initial term that may be extended by UTGR, upon satisfaction

7 Inthe Matter of: BLB Investors, L.L.C., DBR Decision No.: 04-R&A-0091.
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of certain conditions precedent, for two additional five-year terms. There is currently a
maximum of amost 11 years remaining on the VLT Contract.
C. The RIGOA Contract

16. It was essentially inevitable that, upon purchasing Twin River, BLB Investors
would contract with RIGOA to provide racing dogs to the facility. RIGOA had a preexisting
relationship with Wembley to run greyhounds, from whom BLB Investors purchased Twin
River, and in the interest of effecting a smooth and efficient transition of ownership, the Debtors
agreed to continue the facility’s relationship with RIGOA. While the operating terms of
Wembley’s and Twin River’s contracts with RIGOA are similar, the financial arrangements are
materialy different. UTGR and RIGOA entered into the RIGOA Contract in July 2005.

17. Most significantly, the RIGOA Contract provides that RIGOA shall be the
exclusive supplier of greyhound racing dogs at Twin River, originaly for a fee of $192,308 per

week, or $10 million per year (the “ Guaranteed Payments’)8—which fee was reduced dightly in

2008 to $9 million per year (as described below)—for a period coterminous with the VLT

Contract (again, possibly through 2020).

8  Section 4.1 of the RIGOA Contract, titled “ Guaranteed Payment,” originally required that beginning in the
fourth year of the agreement, the annual fee would increase to 102.75% of the prior annual fee.

Thus, by way of illustration: the amount payable for the fourth Annual Period shall be
$10,275,000 (which is 102.75% of the amount payable for the third Annual Period), payable in
weekly installments of $197,596 per week; and the amount payable for the fifth Annual Period
shall be $10,557,563 (which is 102.75% of the amount payable for the fourth Annual Period),
payable in weekly installments of $203,030 per week.
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18. Both greyhound racing generally and the RIGOA Contract specifically have been
disastrous financialy for UTGR since day one. In Operational Loss® aone, the Debtors have
lost over $1 million each year since 2006. The RIGOA Contract Guaranteed Payments cause an
additional $9 million annual loss by the Debtors, which means greyhound racing at Twin River,
under the RIGOA Contract, imposes over a $10 million loss to the Debtors' estates each year.
(To illustrate the magnitude of these combined figures, the annual loss attributable to live dog
racing is approximately 26% of the Debtors total 2008 EBITDA.) Accordingly, absent rejection,
the Debtors could be required to pay RIGOA nearly $100 million through 2020 ($9 million per
year for another 11 years, assuming Twin River has met the conditions precedent to the exercise
of, and has exercised, its right to extend the VLT Contract) to provide racing dogs for a business
that has little to no prospect of ever approaching profitability.

19. Greyhound racing is a dying industry, in Rhode Island and nationwide. From
1990 to 2008, the live wagering handle (i.e., the total amount wagered) a Twin River fell
approximately 92 percent, from $136.3 million to approximately $13 million—in real (i.e, non-
inflation adjusted) dollars. Further, in 2008, Massachusetts voters overwhelmingly approved a
ban on greyhound racing by the end of 2009. Within the past two months, New Hampshire's
two remaining greyhound tracks have permanently suspended racing. Twin River will soon be
the lone greyhound track operating in New England (with the closest greyhound track in West
Virginia). But for the legidative requirement that Twin River conduct greyhound racing in order

to maintain the VLT License, the Debtors would discontinue racing immediately.

9 “Operational Loss’ means all direct revenues from live racing less all related expenses. Any potentially related
revenues from VLTS, food and beverage, and simulcasting have not been included in this calculation due to the
inherent difficulty (if not impossibility) of estimating whether such revenues are related to live racing.
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D. Twin River’s Prepetition Mitigation Efforts

20. In the months prior to commencing these chapter 11 cases, UTGR strived
mightily for a consensual renegotiation that would help avert a bankruptcy filing and obviate the
need to reject the RIGOA Contract. But efforts to renegotiate the RIGOA Contract out of court
were only partly successful.

21.  On September 8, 2008, by which time it was already highly evident that the
RIGOA Contact, only three years into a potential 15-year duration, was an extraordinary
financial burden on Twin River, UTGR and RIGOA agreed to reduce the Guaranteed Payments
to $173,077 per week, or $9 million per year. Y et more recently, as it became increasingly clear
that chapter 11 filings by UTGR and its affiliates were unavoidable, UTGR and RIGOA were not
able to agree on further material changes to the RIGOA Contract.

22. At the same time, UTGR also was exploring ways to mitigate the overall losses
imposed by live racing; i.e., Operational Loss in addition to the RIGOA Contract Guaranteed
Payments. On May 5, 2009, UTGR proffered an interpretation of the 125-day racing
requirement that would have allowed Twin River to stop racing on May 31, 2009.20 On May 6,
2009, the DBR informed the Debtors that the 125-day requirement for 2009 mandated the
Debtors conduct live racing through August 8, 2009.

23. Because the Debtors will have satisfied their regulatory obligations for 2009 as of
the last live race on August 8, and because the Debtors are losing approximately $850,000 per
month to conduct live racing ($750,000 in Guaranteed Payments under the RIGOA Contract plus
approximately $100,000 in Operational Losses), UTGR stated and reiterated in correspondence

on May 8 and August 4 that the Debtors will abide by the DBR’s statutory interpretation and will

10 Thisletter and all other correspondence discussed in this subsection are attached as Exhibit D.
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suspend live racing at the close of August 8, for the balance of the year. Suffice to say, if the
Rhode Island General Assembly overrides the Governor's veto of legislation requiring an
increase in Twin River’s annual live racing requirement, from 125 to 200 days, the Debtors will,
of course, comply—and will, of course, suffer increased losses.

24. By letter on August 5, the DBR confirmed that Twin River will have fulfilled its
racing obligations for 2009 on August 9, 2009.
E. The Debtors Chapter 11 Cases

25.  On June 23, 2009 (the “Petition Date”), each of the Debtors commenced a case

(collectively, the “Chapter 11 Cases’) under chapter 11 of title 11 of the United States Code,

11 U.S.C. 88 101-1532 (the “Bankruptcy Code’), by filing avoluntary petition for relief with the

United States Bankruptcy Court for the District of Rhode Island (the “Court”). The Debtors are
operating their businesses and managing their properties as debtors in possession pursuant to
sections 1107(a) and 1108 of the Bankruptcy Code. No request for the appointment of atrustee
or examiner has been made in these Chapter 11 Cases. The Court has granted procedural
consolidation and joint administration of these Chapter 11 Cases [Docket No. 27]. On
June 30, 2009, the United States Trustee for the District of Rhode Island (the “U.S. Trustee”)

appointed an official committee of unsecured creditors (the “Creditors Committeg”)

[Docket No. 85].
F. The Debtors Business Judgment

26. Upon filing these Chapter 11 Cases, now able to reject executory contracts under
11 U.S.C. § 365, the Debtors immediately set about determining how to ensure Twin River's
continued compliance with the statutory live racing requirements for 2009 and beyond—while
stopping the massive losses being imposed by the RIGOA Contract as quickly and cost

effectively as possible. Upon extensive analysis of such factors as the minimum number of dogs
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needed per race to offer acommercially reasonable product, the optimal number of races per day
and racing days per week to attract the requisite number of competitor dogs, and the relative
costs of both a 125 and 200-day racing schedule, the Debtors management and advisers
concluded the most viable alternatives are to: (i) amend and assume the RIGOA Contract; (ii)
arrange for alternative kennels to provide greyhounds to race at Twin River; and/or (iii) have
Twin River operate its own kennels. The Debtors investigation of each of these options
reveaed the following:

() Amend and Assume the RIGOA Contract

27. Postpetition, the Debtors reached out to RIGOA and again offered to amend and
assume the RIGOA Contract if appropriate and necessary reductions in the Guaranteed Payments
could be achieved. The parties were not able to agree on terms sufficient to make the RIGOA
Contract even remotely economically feasible for the Debtors.

(i) Own and Operate K ennel

28.  The Debtors aso investigated and formulated a plan to purchase, own, and race
their own dogs as an alternative to the RIGOA Contract. The Debtors management engaged in
an intensive review of the relevant factors involved in such an undertaking, including the start-up
and annual costs, necessary number of dogs, optimal number of daily races, etc. They developed
and analyzed severa racing schedule scenarios, evaluating the costs and benefits of each. A
schedule of two races per day, with six to eight dogs per race, appears to be the most practical
option if Twin River were to purchase and race its own dogs.

29.  The coststo the Debtors of owning and operating their own kennel are as follows.
Assuming a two-race per day card, the Debtors project an approximate annua loss of $2.55
million under a 125-day schedule and $2.86 million under a 200-day schedule. These losses

include a one-time capital investment of approximately $445,000 to purchase the approximately

10
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300 greyhounds needed to run a 125-day or 200-day schedule. In sum, in addition to Operational
Losses of approximately $2.1 million for a 125-day schedule and $2.41 million for a 200-day
schedule, owning their own dogs would cost approximately $445,000 in the first year, al of
which would be a net loss to the Debtors. Although such aloss would be significant, it does still
represent an approximately $7.3 million to $7.5 million annual savings over the RIGOA
Contract, depending on whether the Debtors are required to race for 125 or 200 days.

@iii)  Arrangefor Alternate Kennels

30. The Debtors also explored, and ultimately determined the most economically
beneficial option is arranging for alternate kennels to provide greyhounds to race at Twin River.
The first step in this process involved the Debtors management and advisers canvassing
greyhound racetracks throughout the New England region and making inquiries. Certain of the
kennels contacted by the Debtors expressed distinct interest in racing at Twin River. Over the
course of several weeks and multiple conferences, the Debtors solicited and received a binding
commitment, in the form of a signed summary of terms and conditions (the “Term Sheet”), from

three kennels (the “ Alternate Kennels’),11 to enter into a contract, upon the Court’s approval of

this Motion, to race greyhounds at Twin River.
31. The Term Sheet may be summarized as follows. The Alternate Kennels shall
provide an ongoing population of racing greyhounds sufficient in number and ability for Twin

River to conduct the requisite professional races to satisfy either a 125-day or 200-day racing

11 Because of concerns the Alternate Kennels may be pressured to repudiate their commitment to race at Twin
River if they are publicly identified in the Motion, the Debtors are not attaching the Term Sheet hereto. As an
initial matter, the material terms of the Term Sheet are summarized herein. Furthermore, neither the identities
of the Alternate Kennels nor the terms of the contract they ultimately will execute—which will be subject to
Court approval—affect the salient background facts or legal analysis in this Motion: namely, the RIGOA
Contract is a massive burden on the Debtors estates and therefore the Debtors seek, in the exercise of their
business judgment, to reject this executory contract.

11
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schedule, depending on whether the General Assembly overrides the Governor’s veto of the
legislation effecting the increase. Under a 125-day racing schedule, the Alternate Kennels will
begin providing dogs on or around March 1, 2010. If the statutory minimum expands to 200
days, they will provide dogs as soon as possible to satisfy the remaining 2009 requirement and
run nearly year-round in 2010. The stated race-per-day target is 8 to 10, but is subject to DBR
approval. The facilities to be furnished by Twin River under the Term Sheet include: a kennel
area with utilities provided, adoption and veterinarian services, state-of-the-art amenities, and all
of the equipment and services necessary to conduct live racing. The Alternate Kennels will
remain responsible for all costs and fees associated with animal welfare, as well as the hiring and
maintenance of proper staffing. As consideration for the Alternate Kennels' services, the
Debtors are guaranteeing $50 per point.

32.  The Debtors estimate that, assuming a ten race-per-day, four day-per-week, 125-
day-per-year format, greyhound racing as contemplated by the Term Sheet would cost the
Debtors approximately $1.3 million per year. Under a similar construct, but racing 200 days per
year, the Debtors estimate a $1.8 million annual loss. This amounts to approximate yearly

savings of $8.6 million in comparison to the RIGOA Contract.

12
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(iv)  Summary of Available Options

33.  The following chart summarizes the economic impact to the Debtors in 2010

under the three alternatives described above, assuming the General Assembly does not override

the Governor’s veto and the annual live racing requirement remains 125 days.

. . RIGOA Twin River Alternate

125-Day Racing Requirement Contract K ennel K ennels
Annual Operational L oss $840,000 $2.10 million | $1.26 million

. $9 million $445,000
Annual Non-Operational Costs Guaranteed Payment CapEx $0

Total Annual Loss $9.84 million $2.55 million | $1.26 million

Total Annual Savings Attributable - -
to RIGOA Contract Rej ection na $7.29 million | $8.58 million

34.  The following chart summarizes the economic impact to the Debtors in 2010

under the three alternatives described above, assuming the General Assembly does override the

Governor’s veto and the annual live racing requirement increases from 125 to 200 days.

: . RIGOA Twin River Alternate

200-Day Racing Requirement Contract K ennel K ennels
Annual Operational L oss $1.34 million $2.41 million | $1.78 million

) $9 million $445,000
Annual Non-Operational Costs Guaranteed Payment CapEx $0
Total Annual Loss $10.34 million $2.86 million | $1.8 million
Total Annual Savings Attributable - -

R E G Coriree FEcs o n/a $7.48 million | $8.56 million

35. Importantly, the Debtors currently employ approximately 40 personnel in

connection with their live racing operation. Certain of these jobs are necessary only when Twin

River is conducting live races. Upon satisfying their statutory live racing obligation for 2009,

the Debtors will reduce their workforce by 18 full-time Twin River employees and nine part-time
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Twin River employees. Additionally, the Debtors will reduce the hours of another 22 Twin
River employees.

36. Once the Debtors resume racing at Twin River (either in 2009 on in 2010), the
Debtors intend to rehire the necessary additional personnel. Accordingly, to be clear, rejecting
the RIGOA Contract will not adversely impact the Debtors workforce because the minimum
number of personnel employed by the Debtors to conduct live racing is the same under the
RIGOA Contract and the arrangement with the Alternate Kennels.

G. Support for the Debtors Business Judgment

37.  Significantly, the Debtors decision to reject the RIGOA Contract is actively

supported by their key economic constituency: the holders of over 50% of the Debtors

approximately $435 million of first lien debt (the “First Lien Lenders’). More specifically, the

Debtors have consulted regularly with the steering committee for the First Lien Lenders (the

“ Steering Committee” )—who are parties, along with the Debtors and the executive branch of the

State of Rhode Island (the “ State”), to an agreement on a preliminary restructuring transaction
reached on the eve of the Chapter 11 Casesl>—and fully apprised the Lenders of the Debtors
rejection decision and the proposed arrangement with the Alternate Kennels. The Steering
Committee has informed the Debtors it actively supports both courses of action and shares the
Debtors desire to effect this transition—and thereby stop the continued losses by the Debtors
estates—as quickly as possible.

38. Notably, the Debtors have also previewed their rejection decision and proposed
arrangement with the Alternate Kennels with Willkie Farr & Gallagher LLP, counsel to the State

agencies responsible for regulating the Debtors operations, who has assured the Debtors that

12 SeeFirst Day Declaration 11 5-6, 33-37.
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neither course of action is inconsistent with—and thus does not threaten the viability of—the
Debtors current and future compliance with the statutory live racing and VLT license
requirements.

Relief Requested

39. For the reasons set forth herein, the Debtors request authority pursuant to section
365(a) of the Bankruptcy Code to reject the RIGOA Contract, effective August 8, 2009, the date
on which the Debtors shall have satisfied the governing live racing requirement for 2009.

Basisfor Relief

The Court Has Authority Under Section 365(a) of the Bankruptcy Codeto Approve
the Debtors Rejection of the RIGOA Contract.

40. Section 365(a) of the Bankruptcy Code provides, in relevant part:
(@) Except as provided in sections 765 and 766 of this title and in
subsections (b), (c), and (d) of this section, the trustee, subject to the

court’s approval, may . . . regject any executory contract or unexpired lease
of the debtor.

11 U.S.C. § 365(a). Other than requiring Court approval, Congress has prescribed no guidelines
l[imiting the Debtors’ discretion to reject the executory contracts at issue in this Motion.

41.  The Supreme Court has recognized “the traditional ‘business judgment’ standard
applied by the courts to authorize rejection of the ordinary executory contract” under section
365(a) of the Bankruptcy Code, and it has cited the Second Circuit’s decision in In re Minges,
602 F.2d 38, 42-43 (2d Cir. 1979), as an example of the articulation of that standard. NLRB v.

Bildisco and Bildisco, 465 U.S. 513, 523 (1984). Minges emphasized that rejecting an executory

contract under section 365 involves a “flexible” standard requiring only that the debtor exercises
its discretion in the best interests of the estate and its creditors. 602 F.2d at 42-43; seealso Inre

The Penn Traffic Co., 322 B.R. 63, 68 (Bankr. S.D.N.Y. 2005), rev’d on other grounds, 2005

WL 2276879 (S.D.N.Y. 2005) (“It is well established that the decision whether to assume or
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rgect an executory contract under Section 365(a) [of the Bankruptcy Code] is a matter of
business judgment to be exercised in the best interests of the debtor in possession and its
creditors.”).

42. The touchstone of the section 365 rgjection anaysis is straightforward: “It is
enough if, as a matter of business judgment, rejection of the burdensome contract may benefit

the estate.” Minges, 602 F.2d at 43 (emphasis added). See also In re Sundial Asphalt Co., 147

B.R. 72 (E.D.N.Y. 1992).
43.  The purpose of section 365(a) of the Bankruptcy Code is to give the debtor the
opportunity to go through its inventory of executory contracts and decide “which ones would be

beneficial to adhere to and which ones would be beneficia to reject.” Orion Pictures Corp. v.

Showtime Networks, Inc., 4 F.3d 1095, 1098 (2d Cir. 1993). When the debtors do so in a

reasonable manner and in good faith, courts generally approve the debtor’s decision. See Gulf

Petroleum, S.A. v. Collazo, 316 F.2d 257, 260 (1st Cir. 1963) (a decision to reject an executory

contract is within the discretion of the debtor in possession); In re BankVest Capital Corp., 290

B.R. 443, 447 (B.A.P. 1st Cir. 2003), aff'd, 360 F.3d 291 (1st Cir. 2004) (“the only issue
properly before a court is whether the assumption or rejection of the subject contract is based

upon a debtor’s business judgment”); In re Blackstone Potato Chip Co., Inc., 109 B.R. 557, 559

(Bankr. D.R.l. 1990) (“business judgment standard is appropriate in determining whether a
debtor may reject or accept an executory contract”); In re Leroux, 1997 WL 375677 at *8
(Bankr. D. Mass. 1977) (noting that courtsin the First Circuit have routinely applied the business

judgment rule to discretionary actions or decisions of corporate directors); In re G Survivor

Corp., 171 B.R. 755, 757 (Bankr. S.D.N.Y. 1994) (“Generally, absent a showing of bad faith, or

an abuse of discretion, the debtor’ s business judgment will not be altered.”).
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44, In Orion Pictures, the Second Circuit stated that a Bankruptcy Court should

“apply its ‘business judgment’ to determineif it would be beneficial or burdensome to the estate”
to regject or assume the contracts. 4 F.3d at 1099. Orion Pictures emphasizes that “it is important
to keep in mind that the bankruptcy court’s *business judgment’ in deciding a motion to assume
isjust that—a judgment of the sort a businessman would make.” Id. In other words, the Court
“sits as an overseer of the wisdom with which the bankruptcy estate’'s property is being managed
by the trustee or debtor-in-possession.” Id.

45.  The magjority of Bankruptcy Courts recognize the business judgment test used to
evaluate chapter 11 debtors executory contract determinations under section 365 is not a strict
standard and presents a low threshold for the debtor to meet. See, e.g., Penn Traffic, 322 B.R. at
68; BankVest, 290 B.R. at 448 (“If a debtor wants to assume in its business judgment . . . the

debtor should be allowed to do s0”); Lubrizol Enters., Inc. v. Richmond Metal Finishers Inc.,

756 F.2d 1043, 1047 (4th Cir. 1985) (collecting cases); In re W& L Assoc., Inc., 71 B.R. 962,

966 (Bankr. E.D. Pa. 1987) (“We do not consider the ‘business judgment test’ to be a strict

standard to meet”); In re Fashion Two Twenty, Inc., 16 B.R. 784, 787 (Bankr. N.D. Ohio 1982)

(“The less rigid ‘business judgment’ is favored by most Courts and is adopted as the proper
standard herein.”). “More exacting scrutiny would slow the administration of the debtor’s estate
and increase its costs, interfere with the Bankruptcy Code's provision for private control of
administration of the estate, and threaten the court’s ability to control a case impartially.”

Richmond L easing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1311 (5th Cir. 1985).

. The Debtors Decision to Regect the RIGOA Contract Is Supported by Sound
Business Justifications.

46. Rejecting the RIGOA Contract will significantly and demonstrably benefit the

Debtors' estates. The figures underlying the economic impact of rejection are as straightforward
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as they are compelling. The Debtors must conduct live dog racing to lawfully operate VLT
terminals. But doing so under the RIGOA Contract causes the Debtors to lose approximately
$10 million annually. Rejecting the RIGOA Contract and racing with Alternate Kennels will
allow the Debtors to save approximately $8.6 million annually. Given thisrecord, it would be an
abdication of business judgment not to reject to RIGOA Contract.

47. Rejection of the RIGOA Contract under these circumstances comports with
governing precedent. Courts in the First Circuit have authorized the regjection of executory
contracts and unexpired leases under section 365(a) of the Bankruptcy Code where the contract
or lease is financialy burdensome or the debtor may obtain better terms from another source.

See In re Slater Health Center, Inc., Case No. 01-10273 (Bankr. D.R.l. June 13, 2001)

(approving rejection of copier lease where debtor was able to locate another copier company

willing to lease to the debtor under better financial terms); see also In re Educ. Res. Inst., Inc.,

Case No. 08-12540 (Bankr. D. Mass. Feb. 10, 2009) (“The Debtor’s obligations under the
Terminated Contracts constitute a potential burden to the Debtor’'s estate if the Terminated

Contracts are not promptly rejected and terminated . . .”); In re Syratech Corp., Case No. 05-

11062 (Bankr. D. Mass. May 12, 2005) (“The Burdensome Contract, thus, should be regjected
because it imposes a financial burden on the Debtors' estates with no corresponding benefit.”).
48. Moreover, as explained at length above, the Debtors’ rejection decision is further
bolstered by the detailed analysis and careful planning engaged in by the Debtors to ensure their
continued compliance with the live racing requirement and protection of their VLT License. The
Debtors investigated and studied various potentia greyhound racing arrangements for Twin
River, secured an arrangement that allows for the most economically advantageous aternative to

the RIGOA Contract, and obtained the support of their First Lien Lenders for the reection
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decision and the assurance of the State that the transactions proposed by this Motion are not
inconsistent with the Debtors’ statutory and regulatory obligations.

49.  The Debtors respectfully assert their rejection decision exemplifies the very
reasons Congress included section 365 in Bankruptcy Code: to provide chapter 11 debtors with
the ability to shed burdensome executory contracts as a critical step towards successfully
reorganizing their affairs.

A. Regecting the RIGOA Contract and Utilizing Dogs From Alternate Kennels
Will Significantly Benefit the Debtors Estates.

50. The Debtors and their advisers have spent considerable time extensively
analyzing such factors as the minimum number of dogs needed per race to offer a commercially
reasonable product, the optimal number of races per day and racing days per week to attract the
requisite number and caliber of dogs to compete, and the relative costs of both a 125-day and
200-day racing schedule. This comprehensive review narrowed the alternatives to (i) arranging
for Alternate Kennel to provide greyhounds to race at Twin River, (ii) having Twin River operate
its own kennels, or (iii) amending and assuming the RIGOA Contract. For a number of reasons,
the Debtors ultimately concluded that rejecting the RIGOA Contract and arranging for Alternate
Kennels—or, if needed, operating their own kennel—would significantly benefit their estates.
Moreover, the regjection of the RIGOA Contract will serve to minimize the administrative
expense burden on the Debtors' estates and may increase recoveries to creditors.

() Arranging for Alternate Kennels Is the Most Economically Beneficial
Option Available to the Debtors.

51. The Debtors explored, and ultimately determined the most economically
beneficial option to the RIGOA Contract involves arranging for the Alternate Kennels to provide
greyhounds to race at Twin River. Locating and securing the commitment of the Alternate

Kennels was a careful and deliberate process. The Debtors canvassed numerous greyhound
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racetracks in New England, and made inquiries. Certain of the kennels contacted by the Debtors
expressed distinct interest in racing at Twin River.

52. Over the course of several weeks and multiple conferences, the Debtors solicited
and received a binding commitment, in the form of a Term Sheet, from the Alternate Kennels to
enter into a comprehensive contractual relationship to race greyhounds at Twin River. Pursuant
to the Term Sheet, the Alternate Kennels shall provide an ongoing population of racing
greyhounds sufficient in number and ability for Twin River to conduct the requisite professional
races necessary to satisfy either a 125-day or 200-day racing schedule, depending on the
outcome of legidlation on this issue. As consideration for the Alternate Kennels' services, the
Debtors are guaranteeing $50 per point.

53.  The Debtors estimate that, assuming a ten race-per-day, four day-per-week, 125-
day-per-year format, greyhound racing as contemplated by the Term Sheet would cost the
Debtors approximately $1.3 million per year. Under a similar construct, but racing 200 days per
year, the Debtors estimate a $1.8 million annual loss. While the Debtors of course would prefer
to incur no further losses from racing, the reality is that racing dogs under any option causes the
Debtors to suffer Operational Losses, due to the inherently unprofitable and outdated nature of
the enterprise. But these figures pale in comparison to the costs imposed by the RIGOA
Contract Guaranteed Payments, which impose an additional $9 million annual loss by the
Debtors, resulting in an over $10 million loss to the Debtors’ estates each year. This means that
rejecting the RIGOA Contract and utilizing Alternate Kennels will provide approximate yearly
savings of at least $8.6 million, which quite plainly demonstrates rejection is in the estates’ best

interests and that rejection is amply justified.
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(i) Owning and Operating a Twin River Kennel Offers Significant Savings to
the RIGOA Contract.

54. Even if the Alternate KennelsS commitment to provide sufficient greyhounds to
satisfy Twin River's live racing requirement were to fall through (and the Debtors strongly
believe it will not), the Debtors could still, if necessary, operate and own a Twin River kennel
capable of racing a 125 or 200-day schedule. As part of the process of pursuing aternate
arrangements to the RIGOA Contract, the Debtors investigated and formulated a plan to operate
their own kennel. The Debtors management engaged in an intensive review of the relevant
factors involved in such an undertaking, including the start-up and annual costs, necessary
number of dogs, optimal number of daily races, etc. They developed and analyzed severa racing
schedule scenarios, evaluating the costs and benefits of each. A schedule of two races per day,
with six to eight dogs per race, emerged as the most cost-effective option if Twin River were to
purchase and own dogs directly.

55.  The costs to the Debtors to build and maintain their own kennel are as follows.
Assuming a two-race per day card, the Debtors project an approximate annua loss of $2.55
million under a 125-day schedule and $2.86 million under a 200-day schedule. These losses
include a one-time capital investment of approximately $445,000 to purchase the necessary
greyhounds. Although such a loss is significant, it does still represent an approximately $7.3
million to $7.5 million annual savings over the RIGOA contract, depending on whether the
Debtors are required to race for 125 or 200 days. While pursuing this option would represent a
step away from the Debtors' goal of ultimately exiting greyhound racing entirely, it remains a
vastly cheaper option than the RIGOA Contract. In other words, even under the Debtors' backup

plan, rgjecting the RIGOA Contract significantly benefits the Debtors estates.
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(i)  RIGOA Declined to Amend and Assume Their Contract on Economically
Feasible Terms.

56. Postpetition, the Debtors reached out to RIGOA and offered to amend and assume
the RIGOA Contract if appropriate and necessary reductions in the Guaranteed Payments could
be achieved. The parties were not able to agree on terms sufficient to make the RIGOA Contract
even remotely economically feasible for the Debtors, thus necessitating rejection of the RIGOA
Contract.

A. The Positions of the Debtors Key Constituencies Further Support Rejecting
the RIGOA Contract.

57. While the Debtors need only demonstrate that the RIGOA Contract is
burdensome to their estates to justify rejection, the fact the Debtors key economic constituent
actively supports this Motion, and that the Debtors' primary regulator agrees the transactions
proposed herein do not affect the Debtors' compliance with the live racing requirement or impair
the Debtors' VLT License, further bolsters the soundness of the Debtors’ business judgment.

58.  The Steering Committee for the First Lien Lenders has expressly informed the
Debtors it fully agrees with the Debtors’ decision to reject the RIGOA Contract and finalize the
proposed arrangement with the Alternate Kennels—and thereby stop as quickly as possible the
RIGOA Contract Guaranteed Payments' detrimental impact on the Debtors' estates. Asthe most
likely eventual owners of the Twin River facility, the Lenders are strongly incentivized to ensure
that rgjection isin the Debtors' best interests and does not threaten their most valuable economic
asset, the VLT License. To that end, the First Lien Lenders support rejection for the same
reasons as Debtors.

59. The Debtors have aso previewed their reection decision and proposed
arrangement with the Alternate Kennels with counsel to the State agencies responsible for

regulating the Debtors' operations, and received assurances that neither course of action is
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inconsistent with—and thus does not threaten the viability of—the Debtors current and future
compliance with the statutory live racing and VLT License requirements. The State likewise has
an obvious interest in confirming the continued statutory and regulatory compliance of the
Debtors, and its tacit support for rejecting the RIGOA Contract is yet additional evidence in
favor of granting this Motion.
D

60. Greyhound racing is in precipitous decline nationwide and at Twin River. But
while the Debtors must satisfy the statutory live racing requirement to maintain their VLT
License, the economic benefit to the Debtors of regjecting the RIGOA Contract cannot credibly be
challenged. As explained at length above, whether the Debtors race with Alternate Kennels or
operate their own kennel, the savings that will flow from rejection are between $7.3 million to
$8.6 million annually. In these circumstances, the massive Guaranteed Payments under the
RIGOA Contract cannot be justified given Debtors ability—indeed, their obligation—under
section 365 of the Bankruptcy Code to reject burdensome executory contracts. More favorable
economic arrangements have been negotiated, the Debtors’ key constituencies support rejection,
and the Debtors have obtained the necessary assurances that the VLT License is secure.
Accordingly, the Debtors have determined it is in the best interests of their estates and
stakeholders to reject the RIGOA Contract.

61. For the reasons stated herein, the Debtors respectfully request the Rejection
Motion be approved.

M otion Practice

62.  This Motion includes citations to the applicable rules and statutory authorities

upon which the relief requested herein is predicated, and a discussion of their application to the
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Motion. Accordingly, the Debtors submit that the Motion satisfies Rule 9013-1(a) of the Local
Bankruptcy Rules.

Notice

63.  The Debtors have provided notice of this Motion either by electronic mail or
facsimile and/or by overnight mail to: (a) the U.S. Trustee; (b) counsel to the RIGOA;
(c) counsel to the Creditors Committee; (d) applicable local, state, and federal regulatory
entities; (e) counsel to the Administrative Agents for the First and Second Lien Lenders; (f)
counsel to the Sponsors; (g) counsel to those certain contractors who have asserted mechanic’s
liens against the Debtors; (h) the Internal Revenue Service; and (i) the Securities and Exchange
Commission. Due to the urgency of the circumstances surrounding this Motion and the nature of
the relief requested herein, the Debtors respectfully submit that no further notice of this Motion
isrequired.

No Prior Request

64. No prior motion for the relief requested herein has been made to this or any other
court.

[ Remainder of Page Intentionally Left Blank]
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WHEREFORE, the Debtors respectfully request that the Court enter the Order,
substantially in the form annexed hereto as Exhibit A, authorizing the Debtors to reject the

RIGOA Contract, with such termination and rejection effective as of August 8, 2009.

Dated: August 8, 2009 WINOGRAD, SHINE & ZACKS, P.C.
Providence, Rhode Island
Allan M. Shine (Bar No. 0383)
123 Dyer Street
Providence, RI 02903
Telephone:  (401) 273-8300
Facsimile: (401) 272-5728

-and -
KIRKLAND & ELLISLLP

/s/ Paul M. Basta

Paul M. Basta (Admitted pro hac vice)
Stephen E. Hessler (Admitted pro hac vice)
601 Lexington Avenue

New York, NY 10022-4611

Telephone:  (212) 446-4800

Facsimile: (212) 446-4900

paul .basta@kirkland.com
stephen.hessler@kirkland.com

Counsd for the Debtors and Debtors in Possession
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EXHIBIT A

Proposed Order
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INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF RHODE ISLAND

Inre: Chapter 11

UTGR, INC. d/b/aTWIN RIVER, et a., Case No. 09-12418 (ANV)

Debtors. Jointly Administered

N N N N N N N

ORDER AUTHORIZING DEBTORS REJECTION OF EXECUTORY CONTRACT

Upon the motion (the “Motion”)? of the above-captioned debtors and debtors in
possession (collectively, the “Debtors’) for entry of an order pursuant to section 365(a) of the
Bankruptcy Code authorizing rejection of the RIGOA Contract (the “Order”), and as more fully
set forth in the Motion; and upon the Declaration of George Papanier, President and Chief

Operating Officer of UTGR, Inc., in Support of First Day Motions (the “First Day Declaration”);

and the Court having found that it has jurisdiction over this matter pursuant to 28 U.S.C. §8 157
and 1334; and the Court having found that this is a core proceeding pursuant to 28 U.S.C.
§ 157(b)(2); and the Court having found that venue of this proceeding and the Motion in this
District is proper pursuant to 28 U.S.C. 88 1408 and 1409; and the Court having found that the
relief requested is in the best interests of the Debtors' estates, their creditors, and other partiesin
interest; and the Court having found that notice of the Motion and of the hearing on the Motion
(the “Hearing”) was appropriate under the particular circumstances;, and the Court having

reviewed the Motion and the First Day Declaration, and having heard the statements in support

1 The Debtorsin these chapter 11 cases are BLB Management Services, Inc., BLB Worldwide Holdings, Inc., and
UTGR, Inc.

2 All capitalized terms used but otherwise not defined herein shall have the meaning ascribed to them in the
Motion.
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of the relief requested therein at the Hearing; and the Court having determined that the legal and
factual bases set forth in the Motion and at the Hearing establish just cause for the relief granted
herein; and upon all of the proceedings had before the Court; and after due deliberation and
sufficient cause appearing therefor, itisHEREBY ORDERED THAT:

1 The Motion isgranted in its entirety.

2. The RIGOA Contract is deemed terminated and rejected effective August 8, 2009.

3. The Debtors are authorized to take all actions necessary to effectuate the relief
granted pursuant to this Order in accordance with the Motion.

4, Notwithstanding the possible applicability of Rules 6004(h), 7062, and 9014 of
the Federal Rules of Bankruptcy Procedure or otherwise, the terms and conditions of this Order
shall be immediately effective and enforceable upon its entry.

5. This Court shall retain jurisdiction with respect to any matters, claims, rights or
disputes arising from or related to the implementation or enforcement of this Order.

Dated: , 2009

Providence, Rhode Island Arthur N. Votolato
United States Bankruptcy Judge
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Exhibit B

RIGOA Contract
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Exhibit C

Papanier Declaration
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INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF RHODE ISLAND

Inre: Chapter 11

UTGR, INC. d/b/aTWIN RIVER, et a., Case No. 09-12418

Debtors. Jointly Administered

N N N N N N N

DECLARATION OF GEORGE PAPANIER,
PRESIDENT AND CHIEF OPERATING OFFICER OF UTGR, INC,,
IN SUPPORT OF DEBTORS MOTION FOR ENTRY OF AN ORDER
AUTHORIZING THE DEBTORS REJECTION OF EXECUTORY CONTRACT

Under 28 U.S.C. § 1746, |, George Papanier, declare as follows under penalty of perjury:
1. | am the President and Chief Operating Officer of UTGR, Inc. (*UTGR”), which

iswholly owned by BLB Management Services, Inc. (“BLB Management”), and which in turnis

wholly owned by BLB Worldwide Holdings, Inc. (“BLB Worldwide,” and together with UTGR

and BLB Management, the “Debtors’). | have been associated with the Debtors since 2004. |
am generally familiar with the Debtors' day-to-day operations, businesses, financial affairs, and
books and records. | am over the age of 18 and competent to testify.

2. | submit this declaration (the “Declaration”) to provide additional information
regarding the Debtors relationship with RIGOA and their decision to reect the RIGOA

Contract.

1 The Debtorsin these chapter 11 cases are BLB Management Services, Inc., BLB Worldwide Holdings, Inc., and
UTGR, Inc.
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A. Rhode I sland Dog Racing Requirements

3. The Debtors principal asset is Twin River, a gaming facility and greyhound
racetrack located in Lincoln, Rhode Island. Founded in 1947 as Lincoln Downs and operating as
athoroughbred horse racetrack, the facility was renamed Lincoln Greyhound Park and converted
to greyhound racing in 1977, subsequently renamed Lincoln Park and then, finally, Twin River.

4, In 1992, the State of Rhode Island General Assembly legalized video lottery
terminals (“VLTS’) in Rhode Island, but only for operation at pari-mutuel licensee facilities
already in existence. For this purpose, a “pari-mutuel licensee” is “an entity licensed and
authorized to conduct: (i) Dog racing, pursuant to chapter 3.1 of title 41; and/or (ii) Jai-aai
games, pursuant to chapter 7 of title 41.”2 Lincoln Park and Newport Grand Jai Alai were the
only two pari-mutuel licensees in existence in 1992, and thus the only Rhode Island facilities
then (and still) licensed to operate VLTSs.

5. In 2003, due to increasing monetary losses associated with jai alai, the General
Assembly amended Section 41-7-3 of the General Laws to allow Newport Grand to continue
operating VLTs but to discontinue offering jai alai. The dog racing requirement, however,
remainsin effect for Twin River.

6. State law further requires any dog track operating in Rhode Island to conduct live
racing—as distinguished from simulcasting races from other tracks via closed-circuit
television—for a minimum of 125 days annually.3 (Notably, Twin River, as the only dog track

in the State of Rhode Island, is the lone subject of this statutory requirement.) In June 2009,

2 RI. Gen. Laws § 42-61.2-1(4).

3 1d. §41-3.1-4(2)
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legislation was passed by both the Rhode Island House of Representatives and Senate raising
from 125 to 200 the minimum number of days Twin River is required to conduct live racing.
The Governor of Rhode Island vetoed the measure. Because, as explained below, conducting
live racing causes the Debtors estate to suffer significant losses—and especially so under the
RIGOA Contract—the Debtors oppose any increase in the annual racing requirement.
Unfortunately for the Debtors, however, there has been discussion of the General Assembly
reconvening in early September 2009 to vote and possibly override the Governor’ s veto.

7. In sum, Rhode Island General Laws presently require the Debtors to race dogs at
least 125 days each year as acondition to operate VLTs a Twin River.

B. Twin River’s Development

8. In 1990, the British firm Wembley plc (“Wembley”) purchased an 80 percent
interest in Lincoln Park, and bought the remaining 20 percent in 1992.

0. BLB Investors, LLC (“BLB Investors’), the direct and indirect parent of each of
the Debtors, was formed in March 2004 as a joint venture among three of the world’'s most
accomplished leisure and gaming operators, developers, and managers. Starwood Capital Group
Global I, L.L.C.; Kerzner International Holdings Ltd.; and Waterford Group, LLC. In July 2005,
BLB Investors acquired 100% of the equity of Wembley’s domestic operations, including Twin
River.

10. At the time BLB Investors purchased Twin River from Wembley, it was an
outdated and underperforming gaming and racing facility, marred by the criminal indictment of
its then-owners and other alegations of malfeasance. Specificaly, in 2003, two former
Wembley executives were convicted of conspiring to bribe aformer Speaker of the Rhode Island

House of Representatives.
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11. BLB Investors transformed the facility into a state-of-the-art entertainment
complex. In 2007, BLB Investors completed an approximately $220 million expansion and
rebranding of Twin River, which brought the facility’s total gaming space to 156,000 square
feet—increasing the number of VLTs by more than 50%, to 4,752—and added fine dining,
entertainment venues, and meeting spaces. The renovations also included a completely
refurbished grandstand and related improvements for the greyhound racetrack.

12. Pursuant to BLB Investors acquisition of Twin River, the Rhode Island
Department of Business Regulation (the “DBR”) on May 27, 2005 authorized the transfer of the
facility’s operating license to BLB Investors. On July 18, 2005, the Division of Lotteries of the

Rhode Island Department of Administration (the “Division of Lotteries’) and UTGR entered into

the Master Video Lottery Terminal Contract (the “VLT Contract”) that authorizes UTGR to
operate VLTs pursuant to alicense (the “VLT License”). The VLT Contract is potentially a 15-
year agreement, with a five-year initial term that may be extended by UTGR, upon satisfaction
of certain conditions precedent, for two additional five-year terms. There is currently a
maximum of amost 11 years remaining on the VLT Contract.
C. The RIGOA Contract

13. It was essentially inevitable that, upon purchasing Twin River, BLB Investors
would contract with RIGOA to provide racing dogs to the facility. RIGOA had a preexisting
relationship with Wembley to run greyhounds, from whom BLB Investors purchased Twin
River, and in the interest of effecting a smooth and efficient transition of ownership, the Debtors
agreed to continue the facility’s relationship with RIGOA. While the operating terms of
Wembley’s and Twin River’s contracts with RIGOA are similar, the financial arrangements are

materialy different. UTGR and RIGOA entered into the RIGOA Contract in July 2005.
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14. Most significantly, the RIGOA Contract provides that RIGOA shall be the
exclusive supplier of greyhound racing dogs at Twin River, originally for a fee of $192,308 per

week, or $10 million per year (the “ Guaranteed Payments’)—which fee was reduced slightly in

2008 to $9 million per year (as described below)—for a period coterminous with the VLT
Contract (again, possibly through 2020).

15. Both greyhound racing generally and the RIGOA Contract specifically have been
disastrous financialy for UTGR since day one. In Operational Loss* aone, the Debtors have
lost over $1 million each year since 2006. The RIGOA Contract Guaranteed Payments cause an
additional $9 million annual loss by the Debtors, which means greyhound racing at Twin River,
under the RIGOA Contract, imposes over a $10 million loss to the Debtors' estates each year.
(To illustrate the magnitude of these combined figures, the annual loss attributable to live dog
racing is approximately 26% of the Debtors total 2008 EBITDA.) Accordingly, absent rejection,
the Debtors could be required to pay RIGOA nearly $100 million through 2020 ($9 million per
year for another 11 years, assuming Twin River has met the conditions precedent to the exercise
of, and has exercised, its right to extend the VLT Contract) to provide racing dogs for a business
that has little to no prospect of ever approaching profitability.

16.  Greyhound racing is a dying industry, in Rhode Island and nationwide. From
1990 to 2008, the live wagering handle (i.e., the total amount wagered) at Twin River fell
approximately 92 percent, from $136.3 million to approximately $13 million—in real (i.e, non-

inflation adjusted) dollars. Further, in 2008, Massachusetts voters overwhelmingly approved a

4 “Operational Loss” means all direct revenues from live racing less all related expenses. Any potentially related
revenues from VLTSs, food and beverage, and simulcasting have not been included in this calculation due to the
inherent difficulty (if not impossibility) of estimating whether such revenues are related to live racing.
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ban on greyhound racing by the end of 2009. Within the past two months, New Hampshire's
two remaining greyhound tracks have permanently suspended racing. Twin River will soon be
the lone greyhound track operating in New England (with the closest greyhound track in West
Virginia). But for the legidative requirement that Twin River conduct greyhound racing in order
to maintain the VLT License, the Debtors would discontinue racing immediately.

D. Twin River’s Prepetition Mitigation Efforts

17. In the months prior to commencing these chapter 11 cases, UTGR strived
mightily for a consensual renegotiation that would help avert a bankruptcy filing and obviate the
need to reject the RIGOA Contract. But efforts to renegotiate the RIGOA Contract out of court
were only partly successful.

18.  On September 8, 2008, by which time it was already highly evident that the
RIGOA Contact, only three years into a potential 15-year duration, was an extraordinary
financial burden on Twin River, UTGR and RIGOA agreed to reduce the Guaranteed Payments
to $173,077 per week, or $9 million per year. Y et more recently, as it became increasingly clear
that chapter 11 filings by UTGR and its affiliates were unavoidable, UTGR and RIGOA were not
able to agreed on further material changes to the RIGOA Contract.

19. At the same time, UTGR also was exploring ways to mitigate the overall losses
imposed by live racing; i.e., Operational Loss in addition to the RIGOA Contract Guaranteed
Payments. On May 5, 2009, UTGR proffered an interpretation of the 125-day racing
requirement that would have allowed Twin River to stop racing on May 31, 2009. On May 6,
2009, the DBR informed the Debtors that the 125-day requirement for 2009 mandated the

Debtors conduct live racing through August 8, 2009.
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20. Because the Debtors will have satisfied their regulatory obligations for 2009 as of
the last live race on August 8, and because the Debtors are losing approximately $850,000 per
month to conduct live racing ($750,000 in Guaranteed Payments under the RIGOA Contract plus
approximately $100,000 in Operational Losses), UTGR stated and reiterated in correspondence
on May 8 and August 4 that the Debtors will abide by the DBR’s statutory interpretation and will
suspend live racing at the close of August 8, for the balance of the year. Suffice to say, if the
Rhode Island General Assembly overrides the Governor's veto of legislation requiring an
increase in Twin River’'s annua live racing requirement, from 125 to 200 days, the Debtors' will,
of course, comply—and will, of course, suffer increased losses.

21. By letter on August 5, the DBR confirmed that Twin River will have fulfilled its
racing obligations for 2009 on August 9, 2009.

E. The Debtors Chapter 11 Cases
22.  On June 23, 2009 (the “Petition Date”), each of the Debtors commenced a case

(collectively, the “Chapter 11 Cases’) under chapter 11 of title 11 of the United States Code,

11 U.S.C. 88 101-1532 (the “Bankruptcy Code’), by filing avoluntary petition for relief with the

United States Bankruptcy Court for the District of Rhode Island (the “Court”). The Debtors are
operating their businesses and managing their properties as debtors in possession pursuant to
Sections 1107(a) and 1108 of the Bankruptcy Code. No request for the appointment of a trustee
or examiner has been made in these Chapter 11 Cases. The Court has granted procedural
consolidation and joint administration of these Chapter 11 Cases [Docket No. 27]. On June 30,
2009, the United States Trustee for the District of Rhode Island (the “U.S. Trustee”) appointed

an official committee of unsecured creditors (the “ Creditors’ Committee”) [Docket No. 85].
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F. The Debtors Business Judgment

23. Upon filing these Chapter 11 Cases, now able to reject executory contracts under
11 U.S.C. § 365, the Debtors immediately set about determining how to ensure Twin River's
continued compliance with the statutory live racing requirements for 2009 and beyond—while
stopping the massive losses being imposed by the RIGOA Contract as quickly and cost
effectively as possible. Upon extensive analysis of such factors as the minimum number of dogs
needed per race to offer acommercialy reasonable product, the optimal number of races per day
and racing days per week to attract the requisite number of competitor dogs, and the relative
costs of both a 125 and 200-day racing schedule, the Debtors management and advisers
concluded the most viable alternatives are to: (i) amend and assume the RIGOA Contract; (ii)
arrange for aternative kennels to provide greyhounds to race at Twin River; and/or (iii) have
Twin River operate its own kennels. The Debtors investigation of each of these options
reveaed the following:

() Amend and Assume the RIGOA Contract

24.  Postpetition, the Debtors reached out to RIGOA and again offered to amend and
assume the RIGOA Contract if appropriate and necessary reductions in the Guaranteed Payments
could be achieved. The parties were not able to agree on terms sufficient to make the RIGOA
Contract even remotely economically feasible for the Debtors.

(i) Own and Operate Kennel

25.  The Debtors also investigated and formulated a plan to purchase, own, and race
their own dogs as an alternative to the RIGOA Contract. The Debtors management engaged in
an intensive review of the relevant factors involved in such an undertaking, including the start-up
and annual costs, necessary number of dogs, optimal number of daily races, etc. They developed

and analyzed severa racing schedule scenarios, evaluating the costs and benefits of each. A

8
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schedule of two races per day, with six to eight dogs per race, appears to be the most practical
option if Twin River were to purchase and race its own dogs.

26. The costs to the Debtors of owning and operating their own kennel are as follows.
Assuming a two-race per day card, the Debtors project an approximate annual loss of $2.55
million under a 125-day schedule and $2.86 million under a 200-day schedule. These losses
include a one-time capital investment of approximately $445,000 to purchase the approximately
300 greyhounds needed to run a 125-day or 200-day schedule. In sum, in addition to Operational
Losses of approximately $2.1 million for a 125-day schedule and $2.41 million for a 200-day
schedule, owning their own dogs would cost approximately $445,000 in the first year, al of
which would be a net loss to the Debtors. Although such aloss would be significant, it does still
represent an approximately $7.3 million to $7.5 million annual savings over the RIGOA
Contract, depending on whether the Debtors are required to race for 125 or 200 days.

@iii)  Arrangefor Alternate Kennels

27.  The Debtors also explored, and ultimately determined the most economically
beneficial option is arranging for alternate kennels to provide greyhounds to race at Twin River.
The first step in this process involved the Debtors management and advisers canvassing
greyhound racetracks throughout the New England region and making inquiries. Certain of the
kennels contacted by the Debtors expressed distinct interest in racing at Twin River. Over the
course of several weeks and multiple conferences, the Debtors solicited and received a binding

commitment, in the form of a signed summary of terms and conditions (the “Term Sheet”), from
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three kennels (the “Alternate Kennels’),> to enter into a contract, upon the Court’s approva of

this Motion, to race greyhounds at Twin River.

28.  The Term Sheet may be summarized as follows. The Alternate Kennels shall
provide an ongoing population of racing greyhounds sufficient in number and ability for Twin
River to conduct the requisite professional races to satisfy either a 125-day or 200-day racing
schedule, depending on whether the General Assembly overrides the Governor’s veto of the
legislation effecting the increase. Under a 125-day racing schedule, the Alternate Kennels will
begin providing dogs on or around March 1, 2010. If the statutory minimum expands to 200
days, they will provide dogs as soon as possible to satisfy the remaining 2009 requirement and
run nearly year-round in 2010. The stated race-per-day target is 8 to 10, but is subject to DBR
approval. The facilities to be furnished by Twin River under the Term Sheet include: a kennel
area with utilities provided, adoption and veterinarian services, state-of-the-art amenities, and all
of the equipment and services necessary to conduct live racing. The Alternate Kennels will
remain responsible for all costs and fees associated with animal welfare, as well as the hiring and
maintenance of proper staffing. As consideration for the Alternate Kennels services, the
Debtors are guaranteeing $50 per point.

29.  The Debtors estimate that, assuming a ten race-per-day, four day-per-week, 125-
day-per-year format, greyhound racing as contemplated by the Term Sheet would cost the

Debtors approximately $1.3 million per year. Under a similar construct, but racing 200 days per

5 Because of concerns the Alternate Kennels may be pressured to repudiate their commitment to race at Twin
River if they are publicly identified in the Motion, the Debtors are not attaching the Term Sheet hereto. As an
initial matter, the material terms of the Term Sheet are summarized herein. Furthermore, neither the identities
of the Alternate Kennels nor the terms of the contract they ultimately will execute—which will be subject to
Court approval—affect the salient background facts or legal analysis in this Motion: namely, the RIGOA
Contract is a massive burden on the Debtors estates and therefore the Debtors seek, in the exercise of their
business judgment, to reject this executory contract.

10
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year, the Debtors estimate a $1.8 million annual loss. This amounts to approximate yearly
savings of $8.6 million in comparison to the RIGOA Contract.
(iv)

30. The following chart summarizes the economic impact to the Debtors in 2010

Summary of Available Options

under the three alternatives described above, assuming the General Assembly does not override

the Governor’s veto and the annual live racing requirement remains 125 days.

. . RIGOA Twin River Alternate
125-Day Racing Requirement Contract K ennel K ennels
Annual Operational L oss $840,000 $2.10 million | $1.26 million
. $9 million $445,000
Annual Non-Operational Costs Guaranteed Payment CapEx $0
Total Annual Loss $9.84 million $2.55 million | $1.26 million
Total Annual Savings Attributable - -
to RIGOA Contract Rejection na $7.29 million | $8.58 million

31. The following chart summarizes the economic impact to the Debtors in 2010

under the three alternatives described above, assuming the General Assembly does override the

Governor’s veto and the annual live racing requirement increases from 125 to 200 days.

: . RIGOA Twin River Alternate
200-Day Racing Requirement Contract K ennel K ennels
Annual Operational L oss $1.34 million $2.41 million | $1.78 million
) $9 million $445,000
Annual Non-Operational Costs Guaranteed Payment CapEx $0
Total Annual Loss $10.34 million $2.86 million | $1.8 million
Total Annual Savings Attributable - -
R E G Coriree FEcs o n/a $7.48 million | $8.56 million

32. Importantly, the Debtors currently employ approximately 40 personnel in

connection with their live racing operation. Certain of these jobs are necessary only when Twin
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River is conducting live races. Upon satisfying their statutory live racing obligation for 2009,
the Debtors will reduce their workforce by 18 full-time Twin River employees and nine part-time
Twin River employees. Additionally, the Debtors will reduce the hours of another 22 Twin
River employees.

33. Once the Debtors resume racing at Twin River (either in 2009 on in 2010), the
Debtors intend to rehire the necessary additional personnel. Accordingly, to be clear, rejecting
the RIGOA Contract will not adversely impact the Debtors workforce because the minimum
number of personnel employed by the Debtors to conduct live racing is the same under the
RIGOA Contract and the arrangement with the Alternate Kennels.

G. Support for the Debtors Business Judgment

34.  Significantly, the Debtors decision to regject the RIGOA Contract is actively

supported by their key economic constituency: the holders of over 50% of the Debtors

approximately $435 million of first lien debt (the “First Lien Lenders’). More specifically, the

Debtors have consulted regularly with the steering committee for the First Lien Lenders (the

“ Steering Committee” )—who are parties, along with the Debtors and the executive branch of the

State of Rhode Island (the “ State”), to an agreement on a preliminary restructuring transaction
reached on the eve of the Chapter 11 Cases—and fully apprised the Lenders of the Debtors
rejection decision and the proposed arrangement with the Alternate Kennels. The Steering
Committee has informed the Debtors it actively supports both courses of action and shares the
Debtors desire to effect this transition—and thereby stop the continued losses by the Debtors
estates—as quickly as possible.

35. Notably, the Debtors have also previewed their rejection decision and proposed

arrangement with the Alternate Kennels with Willkie Farr & Gallagher LLP, counsel to the State

12
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agencies responsible for regulating the Debtors operations, who has assured the Debtors that
neither course of action is inconsistent with—and thus does not threaten the viability of—the

Debtors current and future compliance with the statutory live racing and VLT license

requirements.

13
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Pursuant to 28 U.S.C. § 1746, | declare under penalty of perjury that the foregoing is true and
correct.
Executed on August 8, 2009
By: /s/ George Papanier
George Papanier

President and Chief Operating Officer
of UTGR, Inc.

14
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Exhibit D

Correspondence
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